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This arbitration proceeded on November 6, 1998. At the outset the parties acknowledged that the Board
was properly constituted and had jurisdiction to determine the grievance. The Board consisted of Gavin
Wood, who was appointed Chair; Gerry Parkinson, named as Nominee of the Division; and Grant
Rogers, named as Nominee of the Association. The Division was represented by Rob Simpson and the
Association by Paul McKenna.

By letter dated May 6, 1998 (Exhibit 3), the employment contract of Mr. Ned Derkach was terminated
effective June 30, 1998, with him being placed on aleave of absence from May 5 to June 30, 1998. In a
letter dated May 6, 1998 (Exhibit 4), Mr. Derkach requested reasons for the termination (as
contemplated by s. 92(4) of the Public Schools Act). Those reasons were provided by letter dated May 7,
1998 (Exhibit 5). The Grievor, by letter dated May 11, 1998 sought arbitration: "Please be advised, in
accordance with Section [92(4)] of the Public Schools Act, | wish the matter of the termination of my
contract to be submitted to an arbitration board." (Exhibit 6)

EVIDENCE



At the outset of the hearing, a series of documents were filed by consent, including a report dated
August 21, 1998, which had been submitted to the Board of Trustees of the Division (Exhibit 2). During
the course of the hearing several additional documents were submitted.

Two witnesses testified: Dr. Jerry Saleski, former Superintendent of the Division, and Mr. Derkach.

FACTUAL CIRCUMSTANCES

The factual circumstances are not substantialy in dispute. The testimony regarding disputed issuesis
highlighted.

Mr. Derkach is 54 years of age. He is married, with four children ranging in ages from 22 to 15, three of
whom remain financially dependent on him to some extent. Mrs. Derkach is a full time homemaker.

Mr. Derkach's resume was submitted (Exhibit 11). It details that he graduated with a diplomain teaching
from the University of Manitoba in 1963, when he was 19 years of age. He has taught amost continually
since that time. He obtained his Bachelor of Arts Degree from the University of Manitobain 1971 and
his Bachelor of Education Degree from the University of Manitoba in 1974. He has worked most of his
career teaching children who have had difficulties fitting into a normal school program.

Mr. Derkach had been employed as a teacher with the Division for 19 years. From September, 1994 to
May, 1998, he worked at Transcona Collegiate. In those years he taught in "work education”, which is a
program involving both class work and work experience.

Aswell, for many years the Grievor has been involved on a parttime basis with Amway.

Dr. Saleski holds a Bachelor and Master of Education and a Doctorate in Counselling Psychology. He
was employed with the Division for 16 years, serving in a number of capacities, beginning as one of the
Division psychologists. In the latter years, he served as the acting Superintendent of the Division for one
year, and then as the Superintendent for 4 years, resigning from that position in July, 1998.

Dr. Saleski and Mr. Derkach had worked together at Park Circle School in the years 1982 to 1987. In
those years, as the school psychologist Dr. Saleski came into contact with Mr. Derkach with respect to
students in his class. Their contacts had been solely professional.

Mr. Derkach had approached Dr. Saleski about the possibility of him becoming a salesman for Amway,
but that opportunity had been declined.

In his various administrative capacities with the Division in the last ten years, Dr. Saleski had had a
minimal level of contact with Mr. Derkach, although as the Superintendent for the Division, Dr. Saleski
had been made aware of three separate incidents involving complaints about Mr. Derkach contacting
parents of students and a substitute teacher about Amway. Mr. Derkach had volunteered to write letters
of apology concerning the complaints and no disciplinary action had resulted. There was no reference to
these incidents on Mr. Derkach's personnel file with the Division.

In his work history, Mr. Derkach had two instances of unauthorized absences from his teaching position.

On January 25, 1985, Mr. Derkach had called the Principal of his school and advised that he was unable
to work that day dueto illness. Later that day the Superintendent of the Division met Mr. Derkach at the
Winnipeg airport. He was waiting to board a plane for Vancouver on a personal businesstrip. Asa
result, he received aletter of reprimand and was advised: "Y ou are hereby given warning that should



such inappropriate conduct occur again, the Division will take further disciplinary action which may
include suspension or termination of employment”. (Exhibit 2)

On Thursday, March 5, 1987, Mr. Derkach contacted the Principal of his school late in the afternoon and
advised that he needed a "rest and recuperation day", explaining that he had a headache and had had a
rough time all week. The Principal caled Mr. Derkach later in the evening and said that Mr. Derkach
should cal him in the morning if he still felt sick. At 5:30 am. on the Friday morning, Mr. Derkach
contacted the Principal advising that he wasn't feeling well. Mr. Derkach did not attend school that day.
In the afternoon the Principal attempted to reach Mr. Derkach at his home; he wasn't available. When
Mr. Derkach returned to school on March 9, 1987, he advised that on the Friday he had gone south of
the border". The Assistant Superintendent reported that in answer to a question, Mr. Derkach said that:
"[he] and [his] wife had |eft early Friday morning and had gone to a place in Tennessee for a weekend of
skiing and relaxation as [he] felt "high strung, tired and burnt out” and [he] had taken the day off to
relieve tension.” (Exhibit 9)

Mr. Derkach was asked to submit a written explanation concerning the events of March 5th and 6th. Mr.
Derkach did submit a letter, which indicated that he was in "some form of seminar as opposed to a
weekend of skiing as (he) previously (had) reported....at the meeting of March 9, 1987." (Exhibit 9) A
report of the incident (Exhibit 9) was presented to the Board of Trustees. Mr. Derkach attended before
the Board and addressed the Trustees. In his testimony he could not recall what he said to them. The
Board of Trustees had a letter of reprimand issued to Mr. Derkach. He was suspended without pay for
five working days, and given the following notices: ... should any inappropriate conduct occur again
such as on January 25, 1985 and March 6, 1987 the Board of Trustees will be so informed and its only
recourse may well be termination of your employment in this Division." (Exhibit 2)

The Division evaluation forms from Mr. Derkach's personndl file were filed (Exhibit 10). The
evauations indicate generally a satisfactory level of performance as ateacher. The last evaluation is
shown for the period from February, 1995 to June, 1995, (which was signed by Jim Beveridge, the
Principal of Transcona Collegiate, on April 1, 1996). In that evaluation, Mr. Beveridge commented:

Ned is an experienced and competent teacher. His biggest challenges come from the
make up of his classrooms and some of the personalities of the students his taught. The
Work Ed student has changed over the years and initially Ned struggled with matching
strategiesymethodologies that would fit with the learning styles of his students. Ned's
persistent positive attitude helped him overcome this difficulty and | have seen real
growth in his classroom and in students that he teaches. Ned has a lot to offer our
students and | think that we will benefit from thisin the future." (Exhibit 10)

In the recommendation section Mr. Beveridge wrote: "I think Ned has now found his place in the Work
Education program and | expect that the program and his students will benefit from his involvement at
T. C. 1." (Exhibit 10)

With respect to the current incident, on the morning of Thursday, March 26, 1998, Mr. Derkach spoke to
Mr. Earl White, the VicePrincipa of Transcona Collegiate, advising that he needed to see his doctor
regarding medical tests. The students that Mr. Derkach taught were on work experience (and had been
for the last four weeks), and no substitute teacher was required. Mr. White gave Mr. Derkach permission
to attend to the doctor's appointment. Later that day Mr. Derkach telephoned the Collegiate office (at
approximately 3:30 p.m.). He indicated to a secretary that he wasiill, had been to the doctor, and would
not be in the following day but that there was no need for a substitute teacher to replace him. At the
time, both Mr. White and Mr. Jm Beveridge, the Principal, were in the office but when the secretary
asked if he wished to speak to either of them, Mr. Derkach declined.



On Thursday evening Mr. White attempted to reach Mr. Derkach at his home (at approximately 9:15
p.m.) to check on his condition. Mr. White was advised by someone that Mr. Derkach was not at home.
Mr. White left a message asking Mr. Derkach to call him when he returned home. Mr. Derkach did not
call that evening. On Friday morning, March 27, Mr. White telephoned at approximately 10:00 am. He
left a message on Mr. Derkach's answering machine requesting that he telephone him. Mr. White called
again at 12:00 p.m. and 2:15 p.m. and left messages with one of Mr. Derkach's sons asking that his
father contact him. No telephone call was received. During the afternoon of March 27th, Dr. Saleski was
consulted; he directed Mr. White to attend at Mr. Derkach's residence. Mr. White drove to Mr. Derkach's
home and spoke with one of Mr. Derkach's sons, who informed him that his father was not at home.
Again amessage was |eft for Mr. Derkach to contact Mr. White before the end of the school day.

The spring break was during the week of March 30, 1998. On March 31st, Mr. White received a
telephone call from Mr. Derkach, who indicated that he had not been home and therefore had not
responded to the messages as requested. Dr. Saleski was advised of that call; he had Mr. White inform
Mr. Derkach that a meeting concerning the incident would be held after the spring break. Mr. Derkach
was informed that he should have alocal representative of the Transcona Springfield Teachers
Association (T.S.T.A.) present at the meeting.

On Monday, April 6, 1998, Mr. Derkach originally met with Mr. Beveridge. He indicated that he had
been "facing afamily challenge" and that was why he had been away, as he needed some time alone
with his wife. Mr. Beveridge explained that the Superintendent had been contacted on March 27th when
Mr. White had been unable to reach Mr. Derkach. He said that the Superintendent was requiring Mr.
Derkach and him to attend a meeting at the Division office.

That meeting was held on the afternoon of April 6, 1998. In attendance were Sue Cumming of the
Manitoba Association of School Trustees, Paul Moreau, Assistant Superintendent-Personnel for the
Division, Mr. Beveridge, Dr. Saleski, John Collins of the Manitoba Teachers Society, and Mr. Derkach.
Initially Dr. Saleski expressed concern about the absences and the fact that the VicePrincipal had been
unable to reach Mr. Derkach. Mr. Derkach was asked to explain.

Mr. Derkach indicated that he had wanted to make arrangements for medical tests, but had been unable
to do so. He went on to explain that he faced challenges at home involving his wife and family and that
he had needed to get away with his wife. He confirmed that he had contacted the school office on
Thursday, had said that he was ill and that he would be away on Friday. He felt that if he had told the
truth to the Principal or the Vice-Principal that he would not have received approval. He admitted that he
had "screwed up". He explained, however, that he had asked for leaves in the past, citing atrip to Hawalii
as an example, in which his requests had been turned down, and he was fearful that he'd be turned down

again.

Dr. Saleski suggested that he actually had reason to be "cautiously optimistic" about such a request, but
pointed out that there had been no request for leave. Dr. Saleski went on to remind Mr. Derkach of the
incidents of 1985 and 1987 and that these incidents had as well involved unauthorized leaves. He asked
Mr. Derkach to set out in writing the events that had occurred on March 27 and 28. Mr. Callins, while
recognizing the Division's right to make the request for a written report, suggested that it seemed clear
what the reason was for the unauthorized leave. While Dr. Saleski agreed with Mr. Collins, he
neverthelessinsisted that Mr. Derkach "write the matter up".

Mr. Collins aso reminded that the 1985 and 1987 incidents were years ago. Dr. Saleski indicated that he
knew Mr. Derkach was near the end of his career, but in a Division with 850 employees the element of
trust was crucial. On that basis he insisted in a written report.



Mr. Collins then asked to see Mr. Derkach's personnel file before they left the Division office, and also
asked Dr. Saleski how serious this incident was. Dr. Saleski responded that it was "very serious’ in that
he must have a high level of trust with Division employees. Mr. Collins asked if Dr. Saleski intended to
recommend that Mr. Derkach's teaching contract be terminated. Dr. Saleski said that it was too early to
say he needed to conduct a thorough review.

A review of Mr. Derkach's personnel file was then carried out. After that review, Dr. Saleski asked Mr.
Derkach where he had gone. Mr. Derkach said to "the U.S.A. and back to Shoa Lake". He again re-
iterated that the purpose of the trip had been for his wife and he to get to know each other better. Dr.
Saleski then asked Mr. Derkach whether the trip was Amway related”. Mr. Derkach replied "No".

Mr. Derkach testified that he had been scared going into the meeting on April 6. He realized he had done
something wrong and was frightened about the consequences of giving a full account of what had taken
place. He explained that during the meeting his "judgment was not the best". Mr. Derkach said that after
that meeting, he had felt terrible in that he had not been truthful during the session. He said that, on
reflection, he decided that in order to live with himself he had to tell the full truth. It was on that basis
that he prepared the report requested by Dr. Saleski.

On the morning of April 9, Mr. Derkach contacted Dr. Saleski and requested a meeting.

They met at the Division office. Dr. Saleski confirmed that Mr. Derkach was very stressed and troubled
during the meeting. Mr. Derkach began by speaking at length about the difficulties he had encountered
leading yo to and at the meeting of April 6th. Mr. Derkach also presented a letter dated April 8, 1998.
Mr. Derkach began the letter by explaining that its writing had been "probably the hardest thing I've had
to do in along time". (Exhibit 2) After describing his emotions, he went on:

"When | spoke to you, | did not tell you the complete story and | feel that | should
have done that. | guess that emotion of fear played amgjor role in what | did. The
reason that | was away was because | wanted to spend a weekend away with
Yvonne, my wife. The whole weekend was centred around a leadership
Conference aP.M.A. type of conference sponsored by some very successful
leaders in the Amway business. | know that what | did or the approach to what |
did, was not ethical and it was wrong. | am truly sorry for what | did and | can
guarantee you that this will never occur in the future. | have learned my lesson.”

Mr. Derkach asked Dr. Saleski to consider the following facts in reaching a decision on the incident:

1) | have spent the last 25 1/2 years of my teaching career in this division. | truly
have enjoyed my time in this division and | feel that | have contributed
substantially to the general education of the students that | have taught. | really
enjoy working with the students, and feel that | still have alot to contribute to the
profession and to the students.

a) | have some exciting programs in place for my students that I'd like to
complete
(i) started plant seedlings for the students and the school.

(i) have alot of glass to cut for individua terrariums as well asto
assemble them al so that the students will al be able to take them home
for Mother's Day.

These are just some of the neat things that we are doing.



| also feel that these students need a stable environment with as few
disruptions as possible to help them continue on the successful road to
better al round education.

b) We have teacher/parent visitations on April 16

2) In all my teaching years, | have never questioned authority, or disobeyed any of
the administrators. | have done all and more than has been asked of me.

3) After 32 successful years in the teaching profession, | look forward to retiring in
the next few years. | would surely appreciate being able to do thisin the dignified
manner that | feel | deserve. I've worked hard in this profession in this division
and my dedication is exemplified by my early arrival to school each morning, as
well as the special interest that | take in each student. | believe, that through my
positive attitude, | bring enthusiasm and excitement to all who are around me,
both students ard staff alike.

4) The fourth matter has to deal with my present income. I'm in a position where
two, possibly three of my children will be attending college this year and my
youngest is in private school at thistime. On top of this, my wife isafull time
homemaker. As you can tell from this, my income from teaching becomes very
important for the survival of my whole family. | truly need my teaching income
just to try and stay afloat. (Exhibit 2)

In concluding his letter, Mr. Derkach expressed that he was "truly sorry that (he had) screwed up” and
said: "l just made a poor judgement call, thinking with my heart and not my brain and then | let fear take
over. | truly hope that you can forgive my human error. | can guarantee you personaly that this will
never happen again.”

Dr. Saleski testified that he was surprised when, after reviewing the letter, he found that it was an
Amway conference that Mr. Derkach had attended. Mr. Saleski also concluded that the attendance of the
conference in Cincinnati had to have been premeditated, that is, planned some time in advance. Mr.
Derkach, during the meeting, explained that the conference was not Amwaysponsored. The speakers
were successful Amway business people. The conference was sponsored by those speakers. So while it
was Amwayrelated, it was not Amwaysponsored.

During his testimony, Mr. Derkach said that the students under his supervision had been on their work
experience program for the four weeks leading up to the spring break. By Thursday, March 26, 1998 he
had visited with "99%" of the students and their work-experience employers. Therefore, he did not feel
that he was letting those students down by being absent on March 26th and 27th.

Also during his testimony, Mr. Derkach described the decision to go to the conference in Cincinnati as
"spur of the moment". He said that after he spoke to Mr. White on the morning of March 26th, he went
home and it was at that point that he and his wife decided to go to Cincinnati. They checked for flights
but determined to drive when they found that the costs of the airline tickets were prohibitively high (in



booking at the last moment) and that the available flights couldn't get them to Cincinnati for the Friday
conference meeting.

Dr. Saleski, during the meeting on April 9, did ask Mr. Derkach why he had not flown to the conference
and Mr. Derkach had explained that flights were not available. Dr. Saleski testified that he concluded
from the response that by knowing that flights were not available, Mr. Derkach's decision to go to the
conference was not a "spur of the moment” decision.

Dr. Saleski said that, after the meeting, over the next number of days he agonized as to what he should
recommend to the Board of Trustees. He had Mr. Derkach's personnel file available to him, but
confirmed during cross examination that while he would have gone through the file, the positive
evaluations that Mr. Derkach had received didn't factor into his decisionmaking. During the course of
Dr. Saleski's deliberations, he was approached by an individual (whose name was not given to the Board
of Arbitration) and asked on behalf of Mr. Derkach to consider the available alternatives, including that
of an extended suspension.

Ultimately, however, Dr. Saleski determined to recommend that Mr. Derkach's employment contract be
terminated. Dr. Saleski said that in reaching that decision he considered the following factors: the 1985
and 1987 incidents, and the assurance of Mr. Derkach that nothing of such a nature would occur again;
the effects of such an unauthorized absence on the students; the trust that had been placed in Mr.
Derkach, which he had abused; his lying to the secretary on March 26, 1998; the misrepresentations to
Mr. Beveridge at their meeting on April 6, 1998; the further misrepresentations in the meeting at the
Division office on April 9, 1998, which included false responses to specific questions; and the letter of
April 8, 1998, in which Mr. Derkach still maintained that the whole incident was "a poor judgment call”
and involved "thinking with (his) heart and not (his) brain”.

Dr. Saleski said that, in terms of all of these factors, the ultimate issue was whether or not the Division
could have trust in Mr. Derkach any longer. He felt that it could not. Dr. Saleski explained that there
must be trust for such an employment relationship to continue in regard to the relationship between Mr.
Derkach, and the Division such trust no longer exists.

Dr. Saleski prepared a report to the Board of Trustees which contained copies of the letters setting out
the discipline for the 1985 and 1987 incidents (letters of February 6, 1985 and March 18, 1987); the
minutes from the meeting held on April 6, 1998 at the Division office; a sequence of events prepared
with regards to the incident of March 26 and 27, 1998; and Mr. Derkach's letter of April 8, 1998. In the
memorandum accompanying that material, Dr. Saleski recommended that Mr. Derkach be asked to
attend a meeting of the Board of Trustees. His rationale was set out as follows:

"Mr. Derkach, together with two other adults was responsible for providing job
coaching support to 30 Senior 3 students out on Work Experience. Job coaching
support is crucial to the students having successful work experiences. Mr.
Derkach's absence resulted in some students not receiving this support from their
teacher." (Exhibit 2)

Dr. Saleski was asked by the Board of Arbitration whether he, in reaching his recommendation,
considered Mr. Derkach's length of service and his possible retirement date. Dr. Saleski responded that it
would have been an easier decision for him to make if he had been dealing with a younger teacher. He
went on to comment that one would not think that someone potentially so close to retirement would run
such arisk. It later was clarified during the cross examination of Mr. Derkach that there is no official or
compulsory retirement age, but rather that at age 55 under the pension plan ateacher has the option to
retire.



After receipt of the Superintendent's report. the Board of Trustees asked Mr. Derkach to appear on April
28, 1998. Dr. Saleski, Mr. Collins and Mr. Derkach were present at that meeting. Dr. Saleski
summarized his report (Exhibit 2) and recommended termination. Dr. Saleski, in cross examination,
could not recall what he said about Mr. Derkach's teaching abilities. He confirmed that he did not
criticize Mr. Derkach's competence.

Mr. Collins and Mr. Derkach both spoke at this meeting. Mr. Derkach testified that he spoke briefly,
during which he appealed to the Board of Trustees, admitting that he "had screwed up" assuring that
nothing of a similar nature would happen again, and reminding that he was in a position to retire in 15 or
16 months. He asked the opportunity to finish off his teaching career with the students at Transcona
Collegiate.

The Board of Trustees considered the matter privately, then called the parties back into the meeting and
announced that the Board had accepted the recommendation of the Superintendent.

In cross examination Dr. Saleski was unable to recall of ateacher who had been disciplined with afour
month suspension during his tenure as Superintendent of the Division. Dr. Saleski said that spoke well
of teachers in the Division. He also agreed that a four month suspension of a teacher was unusual, and a
strong disciplinary action.

Mr. Derkach said that he was devastated by the decision of the Board. He said that he had always prided
himself on being true to his word and that he felt he had "blown it".

By letter dated May 6, 1998, Mr. Derkach was informed by the Superintendent of the following motion
passed by the Board of Trustees at its regular meeting held on May 5, 1998:

"That the employment contract of Teacher # 1615 be terminated effective June
30, 1998, consistent with the Collective Agreement between Transcona-
Springfield School Division and TransconaSpringfield Teachers' Association, and
further that Teacher # 1615 be placed on leaveofabsence effective May 5, 1998,
until June 30, 1998." (Exhibit 3)

On that same date Mr. Derkach wrote requesting the reasons for the termination (Exhibit 4).

On May 7, 1998, Dr. Saleski in aletter to Mr. Derkach set out those reasons as follows:

"1. There have been two previous incidents of unauthorized absences from
your teaching duties (1985, 1987).

In both cases, progressive discipline was applied by the Board of Trustees.

After the 1987 incident, and following your appearance before the Board
of Trustees, you were told in a letter from the Superintendent, that 'should
any inappropriate conduct occur again such as on January 25th, 1985, and
on March 6th, 1987 the Board of Trustees will be so informed and the
only recourse may well be the termination of your employment with the
Division'.

There now is athird case of unauthorized leave (March 26th afternoon,
and March 27th, 1998) which is compounded by your being untruthful in
your explanation for the absence first to your school administration and



then to the Superintendent.

Trust and truthfulness are cornerstones of the Division's relationships with
its employees. The Division has approximately 850 employees and it is
imperative that there be a relationship based on trust and honesty between
management and its' employees. Y our actions on March 26th, March 27th,
and subsequent, constituted a breach of that trust.

2. Y our attendance at the Amway seminar on March 26th and 27th, 1998,
indicates a certain degree of premeditation and planning. Specifically,
attendance at the seminar was not a spur of the moment decision, but
rather a deliberate action by you. All of which was contrary to the
assertions you made during our subsequent discussions.

3. Y ou, together with two other adults, were responsible for providing job
coaching support to 30 Senior 3 students out on Work Experience. Job
coaching support is crucial to the students having successful work
experiences. Y our absence resulted in some students not receiving this
support from their teacher." (Exhibit 5)

Subsequently, in aletter of May 11, 1998 Mr. Derkach requested that the decision to terminate be
submitted to an arbitration board pursuant to s. 92(4) of the Public Schools Act.

Arrangements were made for Mr. Derkach to attend at Transcona Collegiate in order to pack up and
remove his personal belongings. He testified as to the strong emotions he experienced as a result of that
attendance. He explained that those emotions arose from the lost opportunity to work with his students
due to "an emotional decision” that he had made.

Mr. Derkach went on to describe the difficult feelings he had experienced when he was unable to return
to teaching at the beginning of September.

He maintained that the decision should be reversed in that he was till in a position to contribute as a
teacher. In response to the concerns expressed by Dr. Saleski during his testimony, Mr. Derkach
maintained that he could be trusted. He said that he had learned a hard lesson about not abusing the trust
placed in him. He appreciated that he had abused that trust, but that it would never happen again and that
he wished to not end his career in this way.

In his testimony, Mr. Derkach gave undertakings that should the Board of Arbitration overturn the
decision of the Board of Trustees and reinstate him: (1) he would not attempt to return to work until
January 1, 1999; and (2) he would waive any rights that he might have to retroactive salary and benefits
accruing to him prior to January 1, 1999. He said that he entered into those undertakings in order to
prove himsdlf to the Division.

SUBMISSIONS

On behalf of the Division, Mr. Simpson began by indicating that he did not intend to review the
evidence in detail. He pointed out that the "story” of Mr. Derkach did tend to repeat itself. He reviewed
the incident of 1985, and that of 1987, and compared them to what occurred in March, 1998. In



particular, the circumstances leading to the suspension in 1987 were remarkably similar to the present
incident. Mr. Simpson characterized both earlier incidents as fraudulent and deceitful.

He then turned to a review of the sequence of events which took place in late March and early April,
1998. In doing so, he emphasized the ongoing aspects of deceit and premeditation as the events
unfolded. The sequence of events had a compounding nature, with the Grievor having had opportunity
during the various contacts with Division officials "to come clean". Instead, he continued to fabricate,
even when answering a specific question from the Superintendent of the Division.

Mr. Simpson then turned specifically to the issue of premeditation involving the decision to attend the
conference in Cincinnati. He reminded that the spring break began the week of March 30, 1998. Mr.
Derkach had that week "to catch his breathe and address issues with his wife. The conference did relate
to Amway. Mr. Simpson pointed out that all indicia was that the decision to attend the conference had
been made prior to Thursday, March 26, 1998. In particular, on the morning of March 26, Mr. Derkach
was requesting time off to attend a doctor's appointment, yet there was no doctor's appointment. It
appeared that Mr. Derkach had checked earlier with regards to flying to the conference and had
determined that it was too expensive, thereby deciding to drive.

Mr. Simpson maintained that this deceit was more than a mere "poor judgment call”. It was the third
incident, during Mr. Derkach's time with the Division, of taking time off through fraudulent means. Or,
Mr. Simpson noted, it was at least the third time that he had been caught. In summary on the issue of
premeditation, Mr. Simpson returned to the testimony of Dr. Saleski, who had disputed Mr. Derkach's
comment in his letter of April 8, 1998 (Exhibit 2) that he was thinking "with his heart” rather than "his
brain". Dr. Saleski believed that Mr. Derkach had been thinking with his brain, with premeditation and
planning of the course pursued.

Mr. Simpson also pointed out that Dr. Saleski was an experienced administrator who assured the Board
of Arbitration that he had considered his recommendation to the Trustees long and hard after his meeting
with Mr. Derkach on April 9, 1998. Furthermore, Mr. Simpson reminded that at the meeting on April
28, 1998 the Board of Trustees heard not only from Dr. Saleski and Mr. Collins, but aso from Mr.
Derkach. At that meeting, Mr. Derkach gave certain assurances. Mr. Simpson said it was reasonable to
assume that those were principally the same assurances that had been given in 1987, athough Mr.
Derkach in testimony could not recall what he had said on that occasion. Mr. Simpson reminded that Mr.
Derkach had been warned and had been put on notice by the Board of Trustees as a result of the 1987
incident (Exhibit 2).

Mr. Simpson asked that due consideration be given to the position of the Board of Trustees in making its
decision. Mr. Derkach had been advised to attend the meeting on April 6, 1998 with a representative
from T.S.T.A. Instead, he attended with Mr. Collins of the Manitoba Teachers Society. He was aware of
the seriousness of the situation, yet as he had done with other individuals with the Division, he lied to
Dr. Saleski and the others present. Faced with these circumstances, it was not a "knegjerk reaction” on
the part of the Board of Trustees, but rather an understandable and reasonbased decision in finding cause
for the canceling of the teaching contract.

Mr. Simpson aso referenced the testimony of Mr. Derkach in which he apologized and expressed his
extreme feglings of remorse over what had taken place. Mr. Simpson reminded that Mr. Derkach's
feeling bad was the result of his having lost his job. It was understandable that he would express such
concerns and remorse. However, from the Division's perspective, he had brought this all upon himself.

Counsel for the Division then turned to certain authorities. He began with a review of section 92(4) of
the Public Schools Act, R. S. M. 1987, c. P250, pointing particularly to the wording of 92(4)(d):




"Where an agreement between a teacher and a school board is terminated by one of
the parties thereto, the party receiving the notice of the termination may within
seven days of the receipt thereof request the party terminating the agreement to
give reasons for the termination, in which case the party terminating the agreement
shall, within seven days from the date of receipt of the request, comply therewith
and where the school board terminates the agreement of a teacher who has been
employed by the school board under an approved form of agreement for more than
one full school year, as defined by the minister by regulation, the following clauses

apply:

(d) the issue before the arbitration board shall be whether or not the reason given by
the school board for terminating the agreement constitutes cause for terminating
the agreement;”

Mr. Simpson stressed that the enabling legidative provision does not allow for the Board of Arbitration
to substitute penalty. The Board's mandate, and obligation, is to determine whether the reasons given by
the School Board constituted cause. Section 92(4)(e) of the Act provides:

"(e)  where, after the completion of hearings, the arbitration board finds that the reason
given for terminating the agreement does not constitute cause for terminating the
agreement it shall direct that the agreement be continued in force and effect and
subject to appeal as provided in The Arbitration Act the decision and direction of the
arbitration board is binding upon the parties;”

Therefore, the Board of Arbitration's only authority is to reinstate Mr. Derkach. The Board has no
authority to substitute an aternate penalty, regardless of how appropriate, in the view of the Board, that
alternate penalty might be.

Mr. Simpson acknowledged the undertakings given by Mr. Derkach. Those undertakings were given, he
maintained, to allow the Board of Arbitration to overturn the termination (by s. 92(4)(e)), satisfied that
Mr. Derkach would pay a penalty for his course of conduct.

Having acknowledged them, Mr. Simpson disputed the appropriateness of the Board of Arbitration
giving any consideration to those undertakings. In effect, they were designed to allow the Board to
indirectly substitute penalty, which was not provided for under the legidative scheme set out in s. 92(4).

Mr. Simpson referred to the Manitoba Court of Appeal decision of Greenaway v. Board of Education of
Seven Oaks School No. 10 (1990), 70 Man. R. (2d) 2. In that decision the mgjority of the Board of
Arbitration had allowed the grievance, finding that the reasons of the Division did not constitute cause.
Justice Twaddle noted that a School Board hearing had been convened on whether the teacher should be
permitted to resume her teaching duties. Psychiatric evidence was called. The School Boar