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IN THE MATTER OF: Four individual grievances and related Association grievances
alleging aviolation of the collective agreement, The Public Schools
Act and The Human Rights Code arising from the Employer’s
requirement to supply detailed medical information in support of
sick leave applications.

BETWEEN:

THE ST. JAMES-ASSINIBOIA TEACHERS ASSOCIATION NO. 2
of THE MANITOBA TEACHERS SOCIETY,
Union,
- and -

THE ST. JAMES-ASSINIBOIA SCHOOL DIVISION NO. 2,

Employer.

AWARD

Arbitration Board

Arne Pdtz, Chair.
Tracey L. Epp, Nominee of the Division.
Maureen Morrison, Nominee of the Association.

Appearances

Krigin L. Gibson, counsd for the Divison.
Vderie J. Matthews Lemieux, counsd for the Association.

Hearing dates

December 17, 2003; April 15-16, 2004.



Natur e of the proceedings

Individua grievances were filed by four teachers between October 2001 and January 2002, and in each
ingtance, an accompanying Association grievancewasasofiled. Insummary, thegrievances alegethat the

Divison violated the collective agreement by

(2) denying to each grievor Sick leave for ahedth related absence arisng
from her pregnancy, ddivery and recovery therefrom,

(2) requesting the grievors to provide detailed medicd information not
contemplated by the collective agreement or legidation, and

(3) further requesting the grievorsto provide medica information directly
to Divison personne in a manner not contemplated by the collective
agreement.

By way of remedy, the Association sought a declaration that the Divison violated or misgpplied the
provisons of the collective agreement, The Labour Relations Act, The Public Schools Act and The
Human Rights Code. Full compensation was aso sought for lost wages and benefits. The sick leave
requested by theindividua grievors arose during the period of gpproved maternity leave which each teacher

had secured pursuant to the terms of the collective agreement.
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By the time the hearing opened, the financiad eement of each grievance had been resolved by the parties.
Eachindividua grievor received some payment for her requested period of sick leave. What remained was
the Association’s request for declaratory rdief in reation to the provison of medicd information. The
parties jointly distilled the issues into a series of questions which the board was asked to consider and
answer initsaward. While the factua context for these grievances was a pregnancy and maternity leave
scenario, the parties asked the board to address sick |eave generdly, not soldly the caseinwhich sick leave
is requested in relation to childbirth.

Section 93 of The Public Schools Act, R.S.M. 1987, c. P250 (hereafter “the Act”) creates a statutory
entitlement to the accumulation of sick leave, subject to collective bargaining which revises or enhancesthe
legidated benefits. The parties herein have negotiated to increase maximum sck leavefrom 75 daysto 115
days. Section 94 of the Act is directly relevant to the present case and Sates as follows.

94 Subject to any collective agreement governing the working
conditions of the teacher, where ateacher is absent from school because
of sckness, the school board may require the teacher to submit to the
school board a medicd cetificate from a duly qudified medicd
practitioner certifying that the teacher was sck during the period of
absence.

Inthe collective agreement (Exhibit 1, Tab A), the parties have negatiated thefollowing additiond provison
relating to medicd information.

506 lllness

(b) Intheevent of ateacher’ sbeing absent for alengthy period of illness,
the Board if it so wishes, may have the case checked by itsloca nurse or
local hedth officer, or its gppointed Doctor, who shall report on the
teacher’ s aility or inability to return to duty.
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Findly, the Divison itsdf has promulgated the following policy for administering long term sick leaves
(Exhibit 1, Tab B):

D.2 When ateacher has been absent due to illness or accident more
than twenty consecutive working days and/or when ateacher anticipates
being absent duetoillnessor accident for more than twenty working days,
he/she shdl goply in writing for Sck leave accompanied by a written
gatement from a physician certifying the inability to work and giving an
expected date for return to work.

Theissuesasframed by the parties and presented to thisboard of arbitration for decison were asfollows:
1. What medicd information is the Divison entitled to receive? To
be more specific, isthe Divison entitled to adiagnos's, trestment
plan and prognosis?

2. When is the Divison entitled to receive the permissble medicad
information having regard to The Public Schools Act, the
collective agreement and Divison policies?

3. Who is entitled to receive the permissible medica information on
behdf of the Divison - the Superintendent’s department or the
Divison's physcian (or other persons named in the collective
agreement)? Doesthe information differ based on whether itisa

Divison employee or the Divison's consulting physician?

4, What arethe circumstancesthat cantrigger areview under Article
5.06(b), i.e. what are the factors that must be considered in
determining whether there is alengthy illnessinvolved?



5. Wasthe information provided by theindividua grievors sufficient
or was the Divison entitled to request the additiond detailed
information it did, and what limitetions, if any wereontheDivison
in relation to its request, access to any information provided and
the use of the information? What 5 the baance between the
Dividon'sright to satisfy itself that the Sck leave being requested
is bona fide and the persond privacy rights of Association
members?

The Association took the position that the Act and Article 5.06(b) constitute acompletecode with respect
to medica information. Therefore, the Divison is entitled only to amedicd certificate, not the underlying
diagnosis, prognossand treetment plan. Only adoctor may receive theinformation, not Divison saff. The
words of Article 5.06 (b) - “lengthy period of illness’ - mean an absence longer than the norm for that
particular illiness. Wherethereisapresumptive period established by medica practice (such as6 weeksfor
recovery from child birth), only absences longer than the rorm are “lengthy”, and only these unusua
absences can judtify an employer request to check the case under Article 5.06(b). Findly, the Association
submitted that on the specific facts, the grievors supplied sufficient information and the Division invaded ther
privacy by demanding excessve persond information.

The Divison took avery different view of the parties rights and obligations. The Act and the Article are
not a complete code. The Divison isits own insurer with respect to Sck leave entitlements and in thet
capacity it hasalegd right to obtain information which is necessary and sufficient for insurance decision
making purposes. Beyond that, the Divison cited alengthy past practicein using the procedureswhich are
now under chalenge. The board was asked to consider past practice in construing the collective
agreement, or dternatively, to apply an estoppel againgt the Association.
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The Divison denied that medica information can only be directed to adoctor or other named hedthdffidd
under Article 5.06(b). With proper precautions to safeguard privacy, information should normaly be
provided to Divison gtaff, who will then consult as required with medica specidists. With respect to the
meaning of “lengthy period of illness’, the Division read these wordsin terms of alengthy absencefromthe
classroom, not an absence which exceeds a presumptive period delineated by the medica profession.

Thus, the Employer was acting reasonably in setting 20 days asthe definition of alengthy absence. Findly,
on the particular facts of the four individud grievors, the Divison denied that it invaded their privacy or

demanded excessive persond information.

There was @ least one point of agreement between the parties. In response to Question #2 (when isthe
Divison entitled to recel ve the permiss bleinformation?), both the Association and the Divison stated that it
depends on the circumstances. However, on the facts, it was disputed whether or not the Division
automaticaly demands medica information from teachers.

Three grievors tetified before the board. Their specific identities are not materid to the outcome of this
case. Each onetedtified about highly personal hedth matters and their physicians reportswereincludedin
the book of documentsfiled inthe cause. Thefourth grievor did not give evidence but her documentswere
filed. Asoutlined above, the Association clamed that most of this information should have been kept
private and the Divison argued that an employer is entitled to see the information, if required for proper
adminigrative purposes. However, it was agreed between the parties that thiskind of persond hedth
information is sengtive and should be subject to strict measuresto maintain confidentidity, assuming that the
Divison is correct and disclosure to the Employer isrequired at dl. Given that background, it would be
somewhat anomalous to publish this award with the grievors full names included. Labour arbitration

awards are now posted in numerous e ectronic data bases which are broadly ble, and on occasion,
awardsare printed in report services. Given the sengtivitiesand the potentid for broad dissemination of the

award, the board decided to use only initids in describing the four grievors: S, K, H and D.
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Dr. Margaret Ann Burnett (hereafter “ Burnett”) prepared an expert report (Exhibit 1, Tab G) and testified
for the Association dedling with the physiologicd effects of pregnancy and the return to normalcy
experienced by most women. Her expertise was admitted.

For the Division, onewitnesswas presented: Dorothy Y oung, Ass stant Superintendent, Human Resources
and Personnd (heresfter “Young”).

By agreement, a book of documents was tendered as Exhibit 1. For convenience hereafter, documents

from Exhibit 1 will be cited only by their Tab number.

At the outset of the hearing, the parties confirmed that there were no preliminary issues and that the board
was duly condtituted and clothed with jurisdiction.

Evidence of the Association

Grievor #1; “ S’

Sis an dementary teacher who began working for the Divison in 1990. She described her experience
during two maternity leaves, but only the latter pregnancy isincluded in the grievance.

On September 4, 1998, S applied for maternity leave commencing December 1, 1998 with a proposed
return for the beginning of the 1999/2000 school year (Tab C3). The request was gpproved shortly
thereafter (Tab C5). On November 27, 1998, S requested six weeks of paid sick leave for the period
immediately following the date of her ddivery (Tab C6). She enclosed a medica certificate dated
November 26, 1998 which stated as follows:

Seen today. Routine pregnancy and expected vagind ddivery so would
be needing 6 weeks recovery time from date of ddlivery.
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S dated in her letter to the Divison that six weeks was “an edimate a this time based on my doctor’s
current evauation” and she undertook to provide additional medica information as her doctor evaluated her

progress.

Asit turned out, S worked a full day on November 30 and then went directly to the hospitd where an
emergency C-section was performed late that night. On December 28, 1998, she wrote to the Division
and amended her sick leave request, extending it to eight weeks because of the C-section (Tab C7). The
attached medica note from her physician dated December 18, 1998 stated as follows:

Seen today. Pregnancy complicated by Breech position baby thus
required C-section on Dec 1/98. Thus requires 8 weeks post operative
recovery time.

Stedtified that she wastold not to drive for six weeks. She had trouble with stairs and caring for the baby

was difficult.

On January 11, 1999, Swas caled at home by the Division office and informed that she must providean
authorization for the Division to contact her doctor and obtain additiona information concerning her labour
and G-section. S was told that the authorization must be supplied that very same day, which caused
distress and inconvenience to her and her husband, athough they managed to comply. Thisevidencewas
received over the Divison's objection on grounds of relevancy. The board ruled that while these events
were not rictly part of the grievance, they were potentialy relevant as background to the privacy issueand
the impact on individud teachers.

In any event, S s doctor did supply amore detailed letter to the Division on January 20, 1999 (Tab C9).
While containing more background information, theletter did not add substantively to the brief note aready
provided on December 18, 1998. On January 27, 1999, Assstant Superintendent Sharon Smith (hereafter
“Smith”) acknowledged receipt of the second medical report and approved the requested eight weeks of
sck leave commencing November 30, 1998 and ending January 25, 1989 (Tab C10).
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S made her second maternity leave gpplication in February 2001, with acommencement date of April 9,
2001 and an extended return date at the start of the 2002/03 school year (15 month leave). The medical
note supplied in support of the agpplication (Tab C13) was dated February 13, 2001 and stated:

Seentoday. Routine pregnancy, fit to continue work up to and including
April 6/01.

Just before the start of her leave, S requested paid sick leave for the six week period following the date of
her delivery. She provided amedicd certificate from Dr. S, Barker dated April 2, 2001 in the following
terms (Tab C15):

Seen today to confirm she' s pregnant at present & will be having atrid of
labour. If she has a routine vagind ddivery she will need 6 weeks
recovery time (Sck leave).

Sadvised the Division that her doctor would reassess her condition after Six weeks and she undertook to
provideanother certificateif an extended leavewasrequired. Intestimony, Sexplained that shewastold at
the time that the odds were 50% that she could have avagind delivery. Shewasaso offered the option of
ascheduled C-section.

S ddivered vagindly on April 14, 2001 but it was a traumatic experience. She had been sick to her
stomach with the flu for severd days before her |abour began. At the hospital, there was a shortage of
gpace and she was moved around alot. Acrossthe hall, an infant died and S gave up her room for the
grieving family. Swas given adeadlinefor anormd delivery, which she found very upsetting. Inthe end,
intervention by forcepsand avery large episotomy wasrequired. Shad badly inflamed hemorrhoidswhich
were exacerbated by the ddivery. Shetedtified that she experienced great distressdueto the combination
of theseevents. Shewas hospitdized for three days and upon returning home, her two year old son reacted
badly to the newborn. At the arbitration hearing, S became emationdly upset recaling the whole birth

experience.
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The Division objected to various parts of S stestimony. The board, however, accepted the Association’s
point that this evidence may bear upon the nature of the privacy interest being asserted in the grievances.
The board ruled that it would hear the evidence subject to weight.

For 2-3 weeks after ddivery, Swas physicaly exhausted. It was uncomfortable to sit or walk dueto the
hemorrhoids and the episotomy. She was taking antibiotics and usng creams. She took painkillers for
about a week.

Inresponseto S srequest for Sx weeks of sick leave, the Division requested additional medica information
(Tab C16). On April 24, 2001, Swas given aletter addressed to her doctor, posing aseries of questions
which wereto be answered by replying to Superintendent Smith. The reason for the request was explained

asfollowsin Smith's|etter to Dr. Barker:

In soliciting information, we are atempting to ascertain if there were
symptoms, illnesses or conditions, which would have required [S] to
remain off work. We are dso atempting to ascertain if the symptoms,
illnessesor conditions are pre-exigting or arearesult of pregnancy, labour,
delivery or recovery.

If there are any symptoms, illnesses or conditions which would have
required [S] to be absent from work, we wish to determine what this
period of timewould be.

Smith asked Dr. Barker to inform the Divison of symptoms or illness which S presented or was being
treated for, whether these would necessitate absence from work or a hospitaization, the duration of such
inability to work, the course of trestment prescribed and the outcome of the treatment. On May 10, 2001,
Dr. Barker replied to Smith (Tab C17) and answered the questions as posed. The doctor commented:
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The subjective symptons she had due to this surgica intervention were
severeright perined pain aswell as severe perirectd pain and edematous
hemorrhoids. As a result of these symptoms she was unable to sit

comfortably for morethan 15-20 minutes. | recently saw her earlier today
to review this dtuation and her symptoms persst dthough they are

somewhat better (now day 23 postpartum). However, she gill has
difficulties remaning seated for greater than 30 minutes due to
exacerbation of paininthisarea. Thusin direct responseto your questions
... interms of the length of time that she would have been unableto return
to work due to these conditions, | would strongly recommend that she
remain off work for Sx weeks due to her ingbility to St for prolonged
periods. In response to the course of trestment prescribed she has been
prescribed to take Sitz baths twice daily as well as gpply aloca topica

ointment four timesaday to help reducethe pain, swdling, irritation and to
prevent any secondary infection to the area. | would anticipate complete
resolution of these conditions given abit more time.

Intears, Stedtified thet the provison of thisreport to her employer wasvery invasive and amost humiliating.
During the Divison’s evidence later in the arbitration hearing, Ass stant Superintendent Y oung Stated that
the May 10, 2001 medicd report satisfied the Employer’ s need for information regarding S s sick leave
goplication.

Neverthdess, a the time, Assstant Superintendent Smith was not satisfied and on July 10, 2001 (Tab
C18), Smith wrote again to S to advise that a medica consultant would be reviewing the case. S was
asked to Sgn a consent dlowing Dr. Barker to supply additiond information to the Divison’s consultant,
another medicd doctor. A list of questions by the consultant directed to Dr. Barker wasenclosed. Inlarge
measure, these questions had dready been answered. Swastold that the Divisionitself would not receivea
copy of Dr. Barker’s reply to the questions. Only a“functiona interpretation” of her doctor’s answer’s
would reach the Divigon. S tedtified that this new request by the Divison caused her more digiress.

Nevertheless, she took the letter to her doctor, but upon reviewing it, Dr. Barker refused to provide the
ansvers. This added another level of anxiety for S, as she began to fear that her sick leave would be
refused based on her inability to provide information as requested by the consultant.
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S tedtified that she was dso having bladder control problems and for several months postpartum, she
needed to stay close to awashroom. She was very emotiona and had to lie down alot during the day.
She developed madtitis, a breast gland infection, which lasted about six weeks. She acknowledged that
none of these difficulties were mentioned in her doctor’ sreport. However, Stedtified that as ateacher of
young students who cannot be |eft unattended, she smply could not have done her job with the totaity of
her symptoms.

In due course, the Manitoba Teachers Society (hereafter “MTS”) intervened and wrote to Smith (Tab
C19 dated August 16, 2001) asserting that the May 10, 2001 medical report was “an appropriate and
adequate response supporting [S]’ s request for sick leave.” Payment was demanded without delay. A
battle of correspondence then ensued between MTS and the Divison. Smith relied on Article 5.06(b) of
the collective agreement as authority for demanding additional medica information. M TS characterized the
request as unacceptable and an invasion of privacy. Smith countered that the May 10 report documented
S sprogress at the 3-week point postpartum, but did not substantiate the claim for afull six weeksof sick
leave. Soit stood at the end of October 2001. On January 31, 2002, Sfiled her grievance.

Eventually thefinancial component of the grievance was resolved and S received payment for six weeks of
sck leave. For the baance of her maternity leave, she was paid only El benefits at the rate of 55% of
normd saary. Sincethen, the parties have negotiated a Supplementary Unemployment Benefit (SUB) Plan
which tops up El benefitsto 90% of ateacher’s sdary for 17 weeks.
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S emphasized in her evidence that even today she finds it embarrassing to think that such persond
information (namely the May 10, 2001 medica report) exists somewhere in afile. Until the hearing,
however, she was unaware of the procedures followed by the Divison whereby persond medicd filesare
sedled and kept secure. She expressed anxiety about how many people have now seen these persona
detailsand shefdt fearful not knowing who € semay haveread thisreport. She agreed in crossexamination
that Snce every birth experience is unique and not entirely predictable, the Divison is entitled to request
medicd informetion after ddivery. Medicd notes written before delivery are merdly predictions. Swas
agreeable to disclosing the manner of ddivery (vagind or C-section) but felt that no moreinformation was

required, even in an extended sick leave.

Grievor #2: “K”

K taught in a variety of positions for seven years, mostly as a Kindergarten teacher and dso in physica
education. She left the Divison after this dispute arose and is now teaching esawhere,

Inthefdl of 2000, K requested amaternity leave from December 23, 2000 until June 29, 2001. Her stated
due date was December 6, 2000 and her request was approved. However, when she saw her physician
Dr. Lee on November 14, 2000, complaining of regular swelling a the end of aher Phys Ed days, shre was
directed to stop work immediately. Dr. Lee wrote a brief medica note and K provided the note to her
Principd. K said her goodbyes at the school that day and went into labour that same night. The medical

note in its entirety states asfollows (Tab D5):

Thiswill certify thet the above named was medicaly unfit to attend work
from 15/11/00 to 19/1/01.

K gave birth around 4 am. It was a horma and naturd dedivery with no episiotomy but some perined
tearing requiring 3-4 gitches. Shewasin hospitd for about threedays. K wastold by her doctor to avoid
dars and heavy lifting. Asareault, she set up a nursery on the main floor of her house for the first few
weeks.
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K requested sick leavefrom November 15, 2000 until such time as her doctor confirmed an gbility toreturn
to work, basically eight weeks. A second medica note was prepared by Dr. Lee dated December 12,
2000 but unfortunately, the parties were unable to locate and present acopy at the hearing. Inresponseto
themedica information provided, Superintendent Smith advised that morewould berequired. K wasgiven
aletter addressed to Dr. Lee (Tab D6), in smilar termsto theletter givento S (see above, Tab C16). The
doctor was asked to provideinformation concerning K’ ssymptomsor illIness, whether absencefrom work
wasrequired, duration, treetment and outcome. Unliketheletterin S scase, Smith aso sought the dates of

K’svidtsto the doctor and copies of the doctor’s notes.

On January 31, 2001, MTS replied to Smith on behdf of K (Tab D7) and denied thet the Divison was
entitled to the information sought. Citing section 94 of the Act, MTS asserted that a School Board isonly
entitled to amedicd certificate which certifies that the teacher was sick for the period in question. Smith
wrote back on February 8, 2001 (Tab D8) and withdrew her previous request for office vist dates and
notes, but reiterated ademand for the balance of theinformation. On March 15, 2001, MTSreplied (Tab
D9) that it would forward some additiond information in K’s case only because her doctor was
recommending 8 weeks off work, alonger period than the presumptive Six-week postpartum recuperation.
MTS claimed that for the standard pregnancy, arbitral precedent now recognized ateacher’ sright to Sck
benefits without the necessity of amedica examination or report to the employer.

The additional medicd certificate signed by Dr. Lee (apparently dated March 14, 2001) and provided to
the Divison on March 15, 2001 stated as follows (Tab D9):

Thisisto confirm that [K] ismy patient and that she was under my carein
November and December 2000 and January 2001.

[K] was unable to work from November 15, 2000 to January 7, 2001,
due to medical reasons. The earliest date that she would have been able
to return to work was January 8, 2001.
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Smith regjected the foregoing report as being “ not responsive to our request” and declined to process the
sck leavegpplication (Tab D10). K tedtified that shefound thisreaction very frustrating. MTSthen offered
to provide additiond medicd information to a physician named by the Divison, on aconfidentid basisonly
(Tab D11). Smith replied that as the employer, the Divison was entitled to receive the information in its
hands directly, following which it could choose to obtain amedica opinioniif it sowished (Tab D12). The
parties continued sparring on the question of the presumptive six weeks. Meanwhile, on May 10, 2001
MTSforwarded to Smith, on awithout prejudice basis, another report by Dr. Lee prepared for MTSlegd
counsel (Tab D13 dated February 1, 2001). It added the following in support of the 8-week dam:

... [K] sactua date of confinement was November 15, 2000. Shehad a
vagind delivery which resulted in a second degree tear to her perineum,
which required insertion of sutures She was unable to work on
November 15, 2000 as shewent into labour. Shewas unableto work for
eight weeks post- partum as she was recovering from the delivery and the
repair of the perined tear. The earliest date she was able to return to
work would be January 8, 2001.

The Divison was till not satisfied and asked for K’ s consent to dlow its medica consultant to review the
cae. K dgned a limited form of consent (Tab D14) specifying that the only information which the
consultant could sharewith the Division would be an opinion asto medica fithessfor work. K testified that
her fedlings about the whole matter began to change at thispoint. Up until then, she was naive and hoped
that by cooperating at each stage, things would be resolved. Now she was uncomfortable about the
questions posed by the consultant for response by Dr. Lee. K tedtified that “the word vagina was

everywhere on the page. It fdt like an invasion, it was too much information.”
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The consultant’ sfirgt question was, “In what way, if any, was[K] physicdly impaired by the repair of her
2" degreevagina tear?” The questionnairewent on to inquirewhether thisimpairment would have affected
the activities of daily living, how this trandated into a period of disability, & what point could K have
returned to her job, and whether therewere any other disabling conditions unrelated to pregnancy. Dr. Lee
completed the form and returned it, but K never saw the answers asfiled. On October 12, 2001, Smith
wroteto K (Tab D15) and approved payment of two weeks wages (not eight as requested), based on the
documented extension beyond the norma period of recovery from labour and delivery.

In her testimony, K described the chdlenging job function of an early years teacher who does Phys Ed
classes. She dtated that after giving birth, she had difficulty with stairs and walking. She till experienced
some bleeding for saven weeks. Deding with the sick leave dam and legal issues at the beginning of a
maternity leave was very frustrating and despite Smith’s comment to her that “it’s nothing persond, it'sa
grey ared’, K said that she did takeit personally. She pursued a grievance because she hoped it would
prevent other teachers from going through the same frustrating experience.

K agreed under cross examination that it was reasonable for the Division to request additional medica
information, above and beyond the very first note supplied by her doctor before the delivery (Tab D5 dated
November 14, 2000). At that point, the doctor was predicting disability based on eventswhich had not yet
occurred. Thingscan and do change. Originaly K was seeking asick leave which would run both before
and after her ddlivery, but she ddivered early. K maintained that the March 14, 2001 certificate (Tab D9)
should have been accepted as sufficient. She said that doctors should betrusted to provide theinformation
that is needed.
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Grievor #3: “H”

H has worked for the Division snce 1993 and taught music and science in the dementary grades. She
delivered ason in 2000 by caesarian section and received eight weeks sick pay during her maternity leave.
She became pregnant again in 2001 and because of ablood disorder, her doctor told her to stopwork. On
April 26, 2001, H requested sick leave until the birth of her baby.

H provided the Divison with a Sickness Certificate form signed by Dr. Taylor and completed in the
following terms (Tab E3 dated April 25, 2001):

Patient name: [H]
Date of illness from April 30/01 to postpartum

1. This patient has sought medical advicerdativetoill hedth. Onthebass
of history provided, the patient would have been required to be off work
during the time indicated above. Yes

2. | can confirm thisinformation on the basis of my direct examination or
management of the patient. Yes

Superintendent Smith again responded with arequest that H obtain from her doctor the answersto aseries
of questions (Tab E4 dated May 4, 2001), much asoutlined abovein respect of Sand K. H tegtified that
shedidn’t understand this action by the Divison. Shewas at home because of a serious medica concern.
Why was the Divison questioning her commencement of asick leave oneweek early? She thought it was
inappropriate.
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A few dayslater, on May 7, 2001, H gavebirthto agirl. It wasanatura ddivery but she sustained afourth
degree laceration from the vaginato the anus, as certified by Dr. McGregor in anote dated May 8, 2001
(Tab E5):

[H] delivered her second baby on May 7/01. She suffered a fourth
degree tear during the vagind delivery. She will require 8 wks of
recuperation and thus has been advised to be off work until then (ie July 1
inclugve).

On May 10, 2001, Dr. McGregor prepared a second report addressed to Smith (Tab E6) responding to
the Divison's questions, including the following:

At the very end of her pregnancy, she required medica therapy for her
condition, ITP, in order to prepare for her impending ddivery. She was
aso experiencing signs of early labour and pelvic pressure. She had a
large baby and we were anticipating possible complications of VBAC
(vagind birth after caesarian). Thus she was advised to be off work until
the prednisone achieved full therapeutic effect. Thussherequired medica
leave from work for medica reasons. ... | believe this is termed “sick
leave’. (Emphagsin origind)

H stated in her evidence that while she now does not have I TP, the Division had no reason to be aware of

thisinformation. “It doesn't affect my teaching job or my performance on the job.”

Two months later, on July 10, 2001, Smith wrote to H and regquested consent for an assessment by the
Divison's medical consultant. The arrangement was the same as described above. H's physician would
respond to the consultant’ s questionnaire and the consultant would provide the Divison with a functiona
interpretation of the responses. At thispoint, H became extremely upset. She saw herself asavery honest
and professiond teacher who put inlots of extratimefor the benefit of the children shetaught. TheDivison
had specific information about her medical condition and inability to work.
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This latest request for more information was embarrassing and she fdt like allittle kid being told she was
dishonest. Her doctor aso questioned the need for the consultant’s review. H said that her medica
background during pregnancy is off limitsto her employer. The Divisonisentitied to amedica certificate
declaring that sheis unable to work for a certain duration, and unlessiit is an unusua length of time, that
should be sufficient for the Divison. In her particular case, the eight weeks was quite ordinary and should
have been accepted, in her view.

H tedtified that due to the tear she suffered during delivery, she was definitely unable to work afterwards.
For thefirst two weeks, the pain was very bad and she was congtantly taking Tylonol. She could not St.
Shedso had hemorrhoids. Shewasup dl night to nurse the baby. She had bowd movement difficultiesfor
the first two months and was trying to avoid causing another tear. She required Sitz baths for 6-8 weeks.
Up and down movements, gairsand waking weredifficult. Shecouldn’t sit without acushion until August.

Nevertheless Dr. McGregor did complete and return the questionnaire within aweek of receipt (Tab E8
dated July 17, 2001). Asked how therepair of H'sfourth degree vagina tear physically impaired H, the

doctor wrote:

The repair caused quite a bit of pain. The usud postpartum recovery

phase is 6 weeks. | extended this period to 8 weeks to ensure that her

bowe routineand heding wascomplete. The complication of anonhedling

4" degree tear repair is figulation and it was our god to avoid this

eventudity.
On October 12, 2001, Smith wroteto H and enclosed pay for two weeks, based on the medical proof that
the norma recovery period was extended in her case to that extent. H tedtified that eventudly the
Association settled with the Division and she received the full 8 weeks of pay but only at the 90% pay levd.
These weeks of sick leave were important to H because she needed the qudifying hours for El digibility

pUrpOSES.
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Grievor #4: “D”

D did not testify before the board but her documents were filed as part of the Association’'s case. D
requested an extended maternity leave from November 27, 2001 until January 1, 2003 and it was gpproved
by Assstant Superintendent Smith as sought. On November 26, 2001, Dr. Lu signed amedica note as
follows (Tab F5):

[D] saw metoday. She needs sick leave for next 2 weeks.
On the same date, D obtained areport from her obstetrician as follows (Tab F6):

TOWHOM IT MAY CONCERN:

Thisisto inform you that | have been seeing the above named patient for
her prenatad care. She is now a 36-plus weeks gestation, with an
expected date of confinement of December 18/01.

On November 30, 2001, Smith requested that D provide additiona information from Dr. Lu, Smilar tothe
requests made of the other grievorsherein: are there symptoms or conditions requiring absence fromwork
effective November 27, 2001; duration of required absence; course of treatment and outcome of treatment
(Tab F7). D then provided another medical note dated December 7, 2001 from Dr. Mason, stating as
follows (Tab F8):

[D] is pregnant and due December 18. She is scheduled for a c/s
December 14. Sheisto be off work from November 26 asit is difficult
for her to move about the classroom.
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Smith drafted aseries of questionsfor presentation to Dr. Mason (sent in error directly to the doctor instead
of to D, for which Smith expressed regret), as follows (Tab F9 dated December 13, 2001):

1) You haveindicated in your note that your patient ... will not be able to
work from November 26, 2001 to December 14, 2001 dueto difficulty to
move about the classroom. [In your opinion, is your patient currently
suffering from any medica condition outside the subjective symptom of
difficulty to move about the classsroom?

2) Inyour opinion, what isthe cause of [D]’ s difficulty to move about the
classroom?

3) The School Divison may be able to offer [D] a modified work
environment. Do you fed this would be areasonable option for [D]? If
not, please explain why she could not work inamodified environment with
the option of Stting frequently.

4) Given that to date we have been told that [D] suffers only from the

subjective complaint of her difficulty to move about the classroom, would it

not be reasonable for her to begin her maternity benefits November 20, if

required for persona reasons? The use of Sck timeisgenerdly reserved

for individuals where a medica condition/iliness results in a functiona

imparment.
Sparring between the parties ensued. MTS responded on behaf of D and offered a limited form of
disclosure, under protest. MTS maintained its position that the collective agreement did not entitle the
Division to the direct receipt and possession of persond medica information. MTS stated that D would
authorize the Divison' s physician to review her information and provide aletter to the Divison setting forth
anopinion asto D’ sfitnessfor work during therelevant time (Tab F10). Smith responded that the Divison
was entitled to direct receipt of the necessary information and that without it, the gpplication for sick leave

could not be assessed (Tab F11).
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Without oral testimony, it isnot entirdly clear how events unfolded and how resolution was resched. On
January 28, 2002, D submitted aletter requesting paid sick leave from December 14, 2001 to February 8,
2002, a period of eight weeks. Enclosed in support was anew medica certificate from Dr. Mason, as
follows (Tab F12):

Please be advised that [ D] had a cesarean section on December 14, 2001
and is completely disabled from work for 6 to 8 weeks from that date.

D promised to supply an updated certificate after her next visit two weeks hence if she decided to seek
additional sick leave. On January 30, 2002, Smith informed D that sick leave had been gpproved for the
period December 14, 2001 to January 24, 2002 - a six week period postpartum, based on the medical

information supplied. Asnoted above, inthe end the partiesresolved thefinancid dement of D’ sgrievance.

Opinion evidence of Dr. Margar et Ann Burnett

Dr. Burnett is the Director of Undergraduate Medical Education in the Department of Obgtetrics,
Gynecology and Reproductive Sciences at the Faculty of Medicine, University of Manitoba. Sheisasoa
practisng physician and since 1994 has been delivering 170-200 babies per year. She has numerous
publications and presentationsto her credit in thefield of obstetricsand gynecology. Aswell, she hasbeen
an eected member of the College of Physicians and Surgeons of Manitoba for eight years. She presently
serves on the Executive and chairsthe Program Review Committee of the College. Asindicated above, her
expertise was admitted by the Divison.
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Burnett introduced and explained the officid Statement issued by the College regarding the issuance of
medicd certificates by physicians (Exhibit 15). Unlike Guiddineswhich are aso published by the College
asgenad dinicd advicefor the profession, Statements areforma requirements which doctors must follow.
Burnett sated that the intent of Statement 139 on Sickness Certificates is to dlow employers enough

information so they can assess the basis for the medica opinion being given, while at the same time not
divulging so much persond information that patient privecy is undermined. Inabackground comment, the
College notes that employers and insurers rely upon physician certificates and may incur financid ligbilities
for sck leave and disability coverage. The operative text of the Statement (College website version)

provides as follows:

OBLIGATIONS
When providing a certification, a physcian must:

Ensure that there is consent from the patient to provide information to a
third party.

Limit the information provided to that covered by the patient’ s consent.

Limit information to that specificdly required by the third party within the
scope of the patient’s consent.

Enaure that dl statements made are accurate and based upon current
clinica information about the petient.

Limit the atementsto the time period with respect to whichthephysician
has persona knowledge. A physician must not state that the patient has
been under the physician’ scarefor aparticular time period unlessthat isa
fact.
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When providing asickness certificate, avoid diagnogtic terms. Information
provided may indicate:

xPrognosis relative to the work situation

xActivity limits and ability limits

xRisk factors (to the patient and to others)

When providing asickness certificate onthe basis of ahistory provided by
telephone or fallowing an office vist where dinica evidence of theillness

does not continue to be evident, specificdly say o in the sckness
certificate.

A physician must not imply that the physician has evidence of an actud
diagnoss if the information is redtricted to history or examination that is
non-contributory.

When providing asickness certificate, have accurateinformation about the
requirements of the patient’s job before giving an opinion on fitness to
work.

A physician who gives a certification containing a statement which the
physcian knows or ought to know is untrue, mideading or otherwise
improper, commits an act of professona misconduct.

In her pre-filed report (Tab G) and her ord evidence, Burnett outlined the physiologica changes which
occur during pregnancy and the process by which awoman’s body returnsto norma. Her centra point
was that there is a well recognized and standard recovery period of six weeks which applies to most
women, recognizing that in redlity thereisarange of durationswhich women experience. She stated that the
standard of medical practiceisto schedule the patient’ s postpartum visit for the end of the sixth week, a
which timevirtudly the entire healing processwill have been completed and the woman should normaly be
ableto return to regular activity.
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Women experience significant impacts during pregnancy and childbirth. Virtualy every hormone undergoes
change. Anatomicd structuresare affected, including the urinary tract and kidneys. The uterusdistendsby
30 fold. The pelvicfloor is subject to stretching and tearing during labour. Blood lossamounting to 2 unitsis
common (3 unitsin a C-section) and this can cause anaemia, which manifestsitsdf in fatigue and shortness
of bresth. There can be incontinence and bowel problems. Emergence of the baby’ s head often causes
tearing of the perineum down to the rectum and may aso cause tearing deep in the pelvis where gtitching
cannot bedone. An episotomy may be required. Waking, Stting, urinating and bowe movementscandl
become difficult and painful. Bleeding may continue for sometime dthough normaly it ends by six weeks.

It is unnecessary to recount the full detal of Burnett’s evidence here. Her medica opinion was not in
dispute and no contrary evidence was cdled by the Divison. Similar medica evidence has been givenin
other teacher arbitration proceedings in recent years (discussed below). During Burnett’s examination,
much attention was focussed on the variability question. There is awiddy accepted six week period of
“norma pregnancy involution” (return to norma uterus and pelvic condition) which has been recognized in
fee schedules and postpartum examination scheduling. But should an employer be precluded from seeking
gpecific information about progress within the six week period? The Divison pointed to Burnett's
observation that hormonal and anatomica effects end between 2 and 8 weeks postpartum and that vagina
tears resolve 4-6 weeks after delivery.

By convention, doctors see their patients at the sx week mark and not before. Burnett testified that it
would be awaste of time for both doctor and patient if examinations were scheduled before six weeks,
barring specia circumstances. Norma hedling would be underway but no physician could certify that the
effects would be resolved by the six week mark without a subsequent examination. Nevertheless, under
cross examination, Burnett readily agreed that the effects experienced by women due to physiologica and
hormond changes are variable, as isthe pace of postpartum recovery.
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Asked to agreethat in some casesthere may beno disability dueto pregnancy and ddlivery, shereplied that
therewill dwaysbeadegree of disability with every ddivery. She debunked themythology of womenwho
could ddliver their babiesin the agriculturd fidldsand then carry right on working. But Burnett did concede
that not every patient is totaly disabled. It depends on how dgnificant the various effects are; some
recoveries are longer than others. She agreed as well that it depends on the nature of the job function.

When doctors spesk of areturn to normd following childbirth, “intuitively that may not be exactly the same
as disability”. She agreed that some eements of the recovery period, such as the establishment of

breastfeeding, are not relevant to the disability issue. She asserted that degp deprivation, sressand anxiety,
while not the same for every woman, are present to some degree in every case. The impact of these

conditions on the woman' s degree of functioning, however, isvariable.

Burnett testified that immediately postpartum, the physicd effects are virtudly universd. The fastest
recovery awoman could make would be about one week, assuming a quick and easy ddivery, notearing
and gtiches, no complications. Based on her experience, Burnett estimated that only 1-2% of womenfall
into thiscategory. 1N 90% of firg births, thereisalaceration of the vaginaor vulva, pain, blood loss, sutures
and some loss of urinary or bowd control. Sometimesthereisinfection. Even without any visibletearing,
the area is consdered an open wound which takes six weeks to heal due to microscopic tearing and
abrason of thevaginad mucosa. However, theincidence of laceration falsto 50% for subsequent ddiveries

If awoman has had severd children, it is rdatively common for her to experience an easy ddivery.
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Questioned about thetime required for repair and healing of different degrees of tearing, Burnett stated that
there are no research sudies. The more layers of tissue affected, the more difficult heding becomes.
Similarly with episotomy and C-section, recovery timesaso vary. Thesx week timeframeisgenerd toa
surgery. Different patients have different pain thresholds. When a G section is done, there may be
additional needsbecausethe patient iscaring for anewborn during the recovery period. Burnett agreed that
surgery patients recover at different rates but explained that the medica profession uses conventiond
recovery periodsasaguidefor patients. People have astrong need to know how they will befeding and
for how long. Having said that, there is obvioudy individua variaion.

Dr. Burnett was asked whether thereis a standard postpartum recovery period during which women should
be awvay from work. She replied that the question is complex because of the childcare aspect, which is
additiond to the physiologica condition of the patient. She gated that “ six weeks is a minimum but many
womenwill benefit fromlonger.” Theboard asked Burnett whether, in giving thisanswer, shewasreferring
to more than just the patient’ s disability, and was including the broader needs of the woman and her child.
She said yes. With respect to awoman's physiologica needs and her return to norma functioning, “six
weeks is a reasonable guestimate for most people’.

Teacher disability ben€fit plans

By agreement, the Association filed two documents (Exhibits 2 and 3) for purposes of facilitating the
arbitration hearing but without preudiceto its position that the documents areirrelevant to the case. Short
term disability coverage is provided to Association members under a policy held by the Association with
WawanesaLife (Exhibit 2). The policy paystotaly disabled teachers 60% of weekly sdary for amaximum
duration of 105 days. The insurance company is authorized, at its own expense, to examine an insured

teacher “when and as often as it may reasonably require during aclam” (at p.12).
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The clam form for short term disability benefits (Exhibit 5) requires the teacher to authorize release of
persona information held by physiciansor hospitas. A standard form of attending physician satement lists
thefollowing information which isto be provided to theinsurance company: diagnosis of present condition,
additiona conditions or complications which may affect absence from work, nature of treatment, dates of
office vidts, duration of absence and expected return date, restrictions or limitations on ability to work,
applicability of trid return or modified duties, applicability of vocationd rehabilitation.

MTSitsdf adminigterslong term disability (L TD) benefitsfor teachers. According to the Disability Benefits
Pan Document (Exhibit 3), benefits are payable only when the Plan has received satisfactory proof of claim.
“The clamant must provide information required to prove entitlement to benefits and must aso authorize
the Disability Benefits Plan to obtain information from other sourcesfor thispurpose” (at p.18). Moreover,
the Plan “ has the right to conduct necessary investigations relating to applications or clams, and to obtain
independent medica or vocationa assessmentsif required” (at p.20).

Premiums for both the short and long term disability plans are paid by teachers, not by the Divison.
Premiumsare paid as a condition of employment. The Divison hasno rolein decison making under these

plans, but it does assist by providing information to teachers who may need to apply for benefits.

The LTD application form prepared and used by MTS (Exhibit 7) requires the teacher to provide the
following information: the medica condition which caused the cessation of work, how the condition affects
ability to perform norma duties, current treetment and planned program including medications, list of

physicians and dates examined. The medica release form authorizes physicians and medicd facilities“to

disclose any information to the ... Plan Office throughout the duration of my dam”.
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The standard form letter addressed to physicians seeksthe following information for purposes of ng
LTD dams(Exhibit 10): date of lagt threevigts, current diagnos's, changesto health and functiond abilities,
precipitating factors, any specididts reports, current symptoms, conditionsimpacting on ability toreturnto
work, current trestment plan, response to treatment, barriers to return to work, recommendations for

vocationd rehabilitation.

The above- mentioned formsfrom the Wawanesaand LTD planswere adduced in evidence by the Divison.

Clearly, MTS in its capacity as a disability insurer (or in ad of its short term insurer) collects persond
medica information which it argues the Divison should not be dlowed to havein itscapacity asinsurer of
gck leave benefits. The Association distinguished the release of  persond information to a person’'s
employer and suggested that more sengtive privacy issuesareraised when such informetion isdemanded by

an authority figure such as the Divison (see further discussion below).

Evidence of the Division

Dorothy Y oung testified for the Divison. She began teaching for the Divison in 1967, served asa Vice
Principa and Principa for severa years and was gppointed an Assistant Superintendent in 1997. Sheis
currently the Assstant Superintendent for Human Resources and Personnel and isresponsible for al staff
hiring, evauation, discipline and generd human resource issues including leaves of dosence. She has an
extensve background in education, both as a teacher and adminigtrator, and served terms as locd

Association president and MTS president earlier in her career. ' Young was previoudy the Assstant
Superintendent for Secondary Schools and assumed her present position on Jduly 1, 2003 when an
organizationa review wasimplemented. At the sametime, former Assistant Superintendent Sharon Smith
retired.
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Smith previoudy managed e ementary schoolsand in that capacity Smith dedlt with the Sck leave requests
which arethe subject of these proceedings. Prior to July 2003, Y oung handled maternity and Sick leavesas
well, but only in secondary schools. No one except for Y oung and Smith dealt with sick leave before July
2003.

Y oung reviewed the Divison' spolicy and practice with respect to Sick leavesand medica certificates. For
an absence of three days or more, teachers must provide adoctor’ s certificate confirming they were unable
towork because of illness(Tab B1). Y oung stated that these certificates are routindy provided by teachers
without difficulty. The Divison policy, approved on June 25, 1991 and never chdlenged by the

Association, states as follows:

Unless otherwise requested, al employees shdl provide acertificate from
a duly quaified medica practitioner for each absence of three or more
days, confirming that the employee was unableto work because of illness.

The certificate shall, asarule, be provided to the employee s principa or
immediate supervisor on the employee's return to duty. However, the
management of the School Divison may, at its discretion, request that the
certificate be provided before the employee s return to duty.

The Divison treats an absence of twenty or more consecutive working days as a long term sick leave.
Section D.2 of the policy on Professiond Staff Leaves and Absences (Tab B2) provides asfollows:

D.2 When ateacher has been absent due to illness or accident more
than twenty consecutive working days and/or when ateacher anticipates
being absent dueto illness or accident for more than twenty working days,
he/she shdl gpply in writing for sick leave accompanied by a written
datement from a physician certifying the inability to work and giving an
expected date for return to work.
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Young said that 20 working days is deemed alengthy absence because it amountsto a full month or one
tenth of the school year. Insuch acase, the Divison must |ook for agppropriate subgtitute teacher who can
carry the program forward in the classroom. Thisisdifferent than short absenceswheretheill teacher may
arrange a subgtitute and continue to plan and direct the teaching. The Division has drafted a document
describing the processit followsin dedling with extended absences (Process Overview, Exhibit 11). Young
dated that the document remains officialy adraft pending the current arbitration proceeding. However, this
process for lengthy absence has in fact been followed for many years, asfar back as 1987

Depending onindividud circumstancessome or dl of thefollowing medicd
information will be required:

1 Physician has examined the patient.

Petient has or did have amedica condition that requires absence
from work.

Petient is recalving and participating in trestment/recovery plan.
Anticipated return to work to full duties.

Prognosis/anticipated duration of illness.

Any regtrictionsmodifications to workplace or duties that are
anticipated to be necessary in order to return the employee to
work at an earlier date. (Bii, at p.7)

N

o gk w

Y oung testified that as stated in the above policy, she decides what medical information will be requested
based on theindividua circumstances of each employee. The accompanying form of medica certificateto
be completed by physicians asks for the following information in cases of extended illness: reason for
inability to work, has atrestment/recovery plan been prescribed, isthe employee following the prescribed
plan, date of anticipated return to full duties, prognosis, and when modified duties are in issue, a series of
questions pertaining to restrictionsonthejob. 'Y oung said that she may or may not need to obtain additiona

information, depending on the completeness of the certificate originaly provided. She prefersthe persond

touch and callsstaff directly. Sheknowsalot of theteachers personaly. Shemay just phonethe principa

in cases of shorter absencesand get confirmation of illnessthat way, assuming the principa knows about the
teacher’ s Stuation.
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Y oung presented and discussed anumber of typicd first medica certificateswhich she hasreceived which
were lacking in basic required information, such as the reason for absence and whether the employeeisfit
for work (Exhibit 13). When follow upinformation isneeded after theinitid certificate, Y oung writesto the
teacher and requests another report from the physician. Shetedtified that sherarely sends out such formal
requests. She provided the following sample letter sent in April 2002 for illugtration (Exhibit 12):

We arein the process of determining our staffing needs for next year and
require additiona information from your doctor regarding your prognos's.

Specificaly, we request areport from your doctor indicating:

1. What medical condition or conditions prevent —from performing

her teaching duties?

2. What trestment plan isin placeto facilitate areturnto her full-time
teaching duties?

3. What is the long-tern prognosis for her for the 2002-03 school
year?

4, In the event you believe — could return to work with some

restrictions, pleaseindicate what thoserestrictionswould be sowe

may consider modified duties for her return to work.
The Divison has no full-time or retainer physician available for independent medical reviews. After pricing
the service, the Divison decided it was not cost effective in light of anticipated usage. Thus, an outsde
medical consultant isretained on acase by casebasis. Y oung decideswhen an outside opinion isrequired.

If every medicd certificate and report had to be sent to an outside doctor instead of directly to Y oung,

there would be cost problems, ddlays in returning teachers to the classsoom and ddlays in paying out
benefits.
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Y oung said such a step was unnecessary: “it’srare that | have to go to that extralength”. She estimated
that she personally had made fewer than five such requests but could not say how many Smith had made
during the pre-July 2003 period. Young conceded in cross examination that she and Smith had little
discussion on the subject and were not aware of each other’s practice. One instance where Y oung
indicated she may get a second opinion is return to work following a long term illness with psychiatric
treatment.

Y oung testified that the Division takes precautions to safeguard the confidentidity and security of persona
hedlth information received from itsstaff. Medica notesfor short alasences may be handed to the principa
or to her, but after checking them, Y oung arrangesfor the notesto be placed in the teacher’ s personnd file
a the Divison office. More detailed reports and documents are placed in the fileinsde a sealed envelope
with anotation on the outside that the envelopeisonly to be opened by Y oung or the Chief Superintendent.
Thus far the Chief Superintendent has never asked to see such file materia. In addition, the Board of
Trustees can theoreticaly have access to individua personnd files by Board mation, but again, this has
never occurred during Y oung’ stenure. Personnel filesare stored in asecurefiling cabinet outsde Young's
office. Teachers themsdlves have access to their own files or can authorize someone on their behaf to
review thefile, which isdonein the presence of aDivision representative. A principa might have occasion
to review a teacher personnd file, in the presence of Y oung or another Divison staff member, but in any
case, the contents of a sedled envelope would not be available for such access. All employees of the
Dividgon are required to execute a pledge of confidentidity (Exhibit 14) pursuant to The Personal Health
Information Act (PHIA).

Turning to the handling of sck leaves during an gpproved maternity leave period, Y oung sated that sick
leave of this kind was granted for the first time in 1996. The teacher had a C-section and was paid Six
weeks. No requests had been received before that time. There were two other such cases before the
present batch of grievances, and in each one, the Division accepted asimple medical certificate confirming
the C-section.
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In another case, there was no C- section but the teacher experienced an extended tear and then contracted
flesh eating disease. Young paid out sick leave upon receipt of the doctor’s note. She agreed that in
retrospect, her practice differed from Smith’s approach to sick leavesfor dementary teachersbefore July
2003. Smith demanded more information than she did.

Under cross examination, Y oung conceded that her practicewasto pay sick leave only for C-sections and
not for regular deliveries. Directed to some of the arbitration exhibits in which physicians certified the
pregnancy, patient examination and need for six weeks off, she agreed that in thisrespect she wastreating
pregnancy differently than other types of requested sick leave. She added that some medicd certificates
were presented without adue date listed. In the Fal of 2003, she did approve sick leave where medical

certificates recommended extended bed rest and cited reasons. Directed to the May 10, 2001 medical

report regarding S (Tab C17), she agreed that this information was adequate. The doctor described the
patient’ smedica condition, the treetment and the prognosis. Nevertheless, she does differentiate between
sckness, on the one hand, and recovery from anorma vagind ddivery, onthe other hand. “1 would ask,
what' s outside the norm hereto make it Sicknessrather than recovery from birth?” She confirmed that itis

her pogtion that in cases of anormd birth, maternity leave should be available but sick leave should not.

Y oung said that most teecherstakethe full amount of maternity leave dlowed. They may take more so that
often they return at the end of a school bresk period. Under current law they are dlowed afull year. As
long as she has a cagpable replacement, Y oung accommodates requests for additional unpaid leave.
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Cross examined about the reasons for requiring additional medica information, Y oung listed the need to
ensure proper qudification for leave, the need to prevent abuse, assessment of psychiatric illness, ensuring
fitnessfor return to work, compliance with reporting duties relating to communicable disease, and perhaps
other reasonswhich may arise. Shewould not agreeto any genera propositions about teacher sengitivities
regarding medica information. In her experience, some peopletake great careto sedl their medical reports
and mark them as confidential, wheress others just hand their documents to the school secretary or

principal. Some reports arrive in ordinary mail and are opened in the office.

Pressed to explain the Divison's gpproach to absence by reason of surgery, Young again replied that it
depends onthecircumstances. If acertificate satesthe type of surgery and confirmsthe need for absence,
that’ senough. Y oung said that teachersare usudly pretty candid about their Situations. A certificate stating
“Off 6 weeksfor heart surgery” would probably not generate arequest for more information, but it’s not
cut and dried. Surgeries represent the most common reason for lengthy absence but with a changing
demographic - more young femde teachers - maternity leaves are becoming more frequent.

Onceor twice per year, Y oung does arandom check of the sick leave datato watch for suspicious patterns
or 9gns. Thenumbersare printed out from the highest to lowes, for dl Divison employees, and shedways
found on the secondary side that she knew the reasons for al the lengthy absences. While abuse of sick
leaveisan areaof generad management concern, it was not suggested by the Division that any of the current

grievances raised any issue of abuse.

Arguments of the parties

For conveniencein these reasons, the board will refer to the Long Term Sick Leave policy document (Tab
B2, especidly para. D.2) as “the Policy” and will refer to the Process Overview document (Exhibit 11,
especidly Part B, Extended Absence) as*the Process’. The ManitobaCollege of Physiciansand Surgeons
Statement 139 (Exhibit 15) dealing with sickness certificateswill be referred to as*“the College Statement”.
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The Association reviewed the details of each individud grievor’ smedica certificates and circumstancesin
order to address the sufficiency of the information provided (Question 5 above). However, the Divison's
submissionsin thisregard werevery brief. MsGibson explained thet the Divisonislessinterested in rulings
on theseindividua events and more concerned about guiding principlesfor the future. These submissions
will be discussed later under the heading “ Andysis and Conclusons’.

Final argument of the Association

The Association summarized the main issue before the board in the following terms: is the Divison's
approach to medical information reasonable in light of the collective agreement and the various relevant
legidative provisons, namdy, The Public Schools Act, The Human Rights Code and The Personal
Health Information Act? The Association argued that both the Policy and the Process violate the
collective agreement and the legidative provisons lised above. In respect of the statutes cited, an
arbitration board is bound to gpply the substantive rights and obligations of the partiesjust asif they were
st forth in the collective agreement: Mcleod v. Egan, [1975] 1 S.C.R. 517, applied in Parry Sound
Social Services Administration Board v. Ontario Public Service Employees Union, Local 324,[2003)
S.C.J. No. 42. The Court in Parry Sound described human rights statutes as “afloor beneath which an
employer and union cannot contract” (at para. 28). The Association relied aswell on the College Statement
and submitted that the Statement setsforth the permissblelimits of information requestswhich the Divison
may make of physicianswho aretreating teachers. Thus, the Divisonisnot entitled to adiagnosis. Section
94 of the Act entitles the Divison to “a medica certificate from a duly qudified medica practitioner
certifying that the teacher was sick during the period of absence’, and not more. The College Statement
dictates that physicians avoid diagnostic terms, but alowsfor discusson of “ prognosisrelativeto thework

Stuation”, activity limitsand risk factors. The Association argued that these arethe permissible boundaries.
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By way of example, it is unnecessary for the Employer to know that ateacher has a sexudly transmitted
disease. It is sufficient for employment purposes if the doctor certifies that there is an infection which
requires absence from work, with enough information regarding prognosisto allow for reasonable planning
by management. Again, if ateacher needs surgery, why should the Division receive detail sabout the nature
of the illness and the surgicd treatment, as long as the vdidity of an absence is verified and the

Superintendent knows when to expect a return to work?

Arbitra authority denying employersadiagnosisis canvassed in Re Regional Municipality of Halton and
Ontario Nurses Association, (1993) 32 L.A.C. (4™ 137 (Swan) at p.144-148. In that case, the
agreement dtated that the clamant’s evidence of disability must be in writing and “sgned by a medicd

physician who has examined the employee during this period of disability and ateststo the disability in his
opinion” (a p.141). The board held that this language did not entitle the employer to obtain routine
disclosure of the employee's precise medica diagnosis (at p.149).

The Association aso relied upon Re York County Hospital Corp. and Service Employees I nter national
Union, Local 204, (1992) 25 L.A.C. (4™) 189 (Fisher), acasewhichillustratestherisk to an employee's
privacy and dignity when proper confidentiality measuresare not maintained by an employer. Thegrievorin
York County had experienced embarrassment in the past when front-line supervisors became awvare of his
medica condition and discussed it within earshot of the grievor’s co-workers. The board acknowledged
that the medica certificate provided by the grievor waslacking information, but ruled that the employer was
not entitled to demand thediagnosis. Other measures should have been tried first, anumber of which were
discussed by the board. The physician who signed the certificate was known to the employer as credible
and hisqualificationswere accepted; “we can reasonably assume’ that the doctor carried out anorma and
proper assessment (at p.193). No attempt was made by the employer to follow up with the physician by
asking questions relating to the grievor’ s functiond capacity, as opposed to hisdiagnoss. Confidentidity

protections were inadequate. On this bag's, the grievance was sustained.
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In Re Salvation Army Grace Hospital and United Nurses of Alberta, Local 47,(1995) 47 L.A.C. (4™
114 (Tettensor), the chalenged medica form required a clamant’s physician to provide the “nature of
illness’. Inlight of the need to baance privacy with legitimate employer needs, the board construed this
phrase as not requiring a diagnosis (a p.122). The doctor could comply with the request by giving a
description of the nature of theillness and not adetailed diagnosis. Nevertheless, in the present case, the
Association interpreted the Divison's Process as demanding a diagnos's, not merely adescription of the

nature of theillness.

The case law does not go so far as to hold that an employer is never entitled to a diagnosis. In an
exchange with the board in the present case, Ms Matthews Lemieux confirmed that the Associaion
recognizes Stuations where it may be necessary for the Divison to see the diagnosis. where there are
reasonable concerns about sick leave abuse, where questions arise regarding fitness to return to work,
wherethere may be acommunicabledisease. She emphasized that none of these circumstancesexisted on

the facts before the present board.

The Association cited a variety of arbitral authorities dedling with employer access to persona medica

information about employees. The broad principles were not in disoute in this case. In Re Thompson
General Hospital and Thompson Nurses M.O.N.A. Local 6, (1991) 20 L.A.C. (4™) 129 (Sted)), it was
held that if an employer seeksinformation beyond theinitid certification, it must have reasonable groundsto
question the completeness of the certificate and must clearly explain to the employee why the certificateis
not acceptable. The employee is entitled to return to her physician to obtain the proper information (at
p.135). Moreover, the employer must exercise its right to medica disclosure fairly and in good faith

pursuant to section 80 of the Labour Relations Act (at p.136). Also cited wasRe Lafarge Canada and
General Teamsters Local Union No. 979, [1999] M.G.A.D. No. 89 (Pedltz). Thesewerecasesdealing
with medical certificates in the context of fitness for return to work.
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Re &. Michael’ s Extended Care Centre and Canadian Health Care Guild, (1994) 40 L.A.C. (4™) 105
(Smith) consdered an absentegism policy in which an obligation to provide a medica certificate was
triggered by a prescribed number of absences. The board characterized as “ particularly repugnant” the
directiveto provide adiagnoss, atrestment prescription and aprognoss, given the automatic nature of the
requirement for a certificate (at p.120). It was held that the employer’s rule was unreasonable in the
circumstances and “an unlawful interference with the employee sright of privacy” (at p.121).

In Re Rosewood Manor and Hospital Employees Union, Local 180, (1990) 15 L.A.C. (4™) 395
(Greydl), the collective agreement did not specify the circumstances in which proof of sickness was
required for sick leave, and the board ruled that a doctor’s note or report could be demanded by the
employer “when the circumstances reasonably warrant” (at p.413). The particular policy in question was
upheld because proof from a physician was not an automeatic requirement for every sick leave absence.

There was no invasion of privacy.

The Associaion pointed to the following statement of governing principles approved by the board in
Rosewood (at p.411-412), quoting Arbitrator Hope in Re Victoria Times Colonist and Victoria
Newspaper Guild, Local 223 (unreported, February 12, 1986):
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Thereisno question that an employer has acontinuing right to inquireinto
any absence from work and that an employee has a continuing obligation
to account for any absence, including an absence aleged to be due to
sickness. ...

But in that context it isimportant to recognize that thereis nothing inherent
in the employer-employee rdaionship which vests in an employer a
discretionary right to compel employees to compromise their right of
privacy through the disclosure of persond medicd information. In
particular, that is not a discretion which fals within the retained rights
concept which vedts in an employer those rights coincidental with the
management and direction of the enterprise and the work-force which
have not been bargained avay. An employer can only intrude upon the
privacy of an employeeif it has alegitimate business purpose tied to the
employer-employee relationship which judtifies the intruson.

In the context of the benefits of sick leave ad sick pay, an employer is
entitled to require the employee to provide sufficient information to permit
it to satisfy itsdlf that a particular absence was for a bonafide sickness or
disability. How searching that inquiry can become is a function of the
particular facts. The inquiry must be reasonable. Where sick leave and
sck pay are addressed in the collective agreement, the inquiry must bein
accordance with the provisions of the agreement.

The Association submitted that these and other authorities emphasi ze the balance which must be struck
between an employer’s need for information and the employee's right to privacy. On the facts of the
present case, the Association argued that in every instlance, the Division received al the information it
legitimately required onceit recelved theinitid medica notes confirming pregnancy. Thesenotesverifiedthe
teacher’ s condition, prognosis and recovery. Pregnancy is different than other grounds for absence from
work. Maternity leave isahybrid, containing both ahedlth-related component (as described by Burnett's
evidence) and anonhealth related component (bonding, nurturing and other family needs). SeeRe Alberta
Hospital Association et al and Parcels et al, (1992) 90 D.L.R. (4") 703 (Alta. Q.B.) at p.711.
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The Association asserted that thereisaperiod of legitimate Sck leave (the hedlth-rdlaied component) within
every maternity leave, whether thereisaroutine ddlivery or not. Theday of delivery isundenigbly aday of
sck leave. Beyond that, thereisadisagreement between the partiesin the present case, but the Association
asked the board to accept the sSix week presumptive period for purposes of determining what medica
information may be demanded by the Divison.

If the presumptive period is accepted, then there is no legitimate basis for the Divison to seek additiona
medicd information, asit did with dl four grievors. The verified fact of pregnancy was the only piece of
information the Divis on needed and was entitled to receivein support of asix-week sick leave application.
Where extraweeks were sought, some additiona information wasreasonablein order to establishthebasis
for the extended sick leave period. Moreover, the Association submitted that requiring repeated medica
certificates in the weeks after delivery would be wasteful of persond time and public financia resources.
The medica convention does not require such examinations and physicians are not paid for them (barring
complications). As described in Re . Jean Brebeuf Hospital and Canadian Union of Public
Employees, Local 1101, (1977) 16 L.A.C. (2d) 199 (Swan) at p.204-206, a certain amount of
reasonableness is needed on the part of employees, employers, doctors and arbitrators, lest sick pay

schemes “ collgpse in amorass of red tape’”.

According to the Association, nothing in the collective agreement supportsthe Divison' s Policy and Process
whereby absences of six weeks are treated as lengthy and teachers on maternity leave have their cases
checked by an outsde medical consultant. The Employer must be held to the words of the agreement as
negotiated. Re Corporation of the City of London and Canadian Union of Public Employees, Local
101, (1983) 9 L.A.C. (3d) 262 (Langille) noted that “By setting out the degree and type of inspection
which the employer will utilizein scrutinizing daimsfor sick leave the parties have committed themsdvesto
one solution to addlicate issue’ (at p.269).
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Arbitrators have disgpproved when employers imposed automatic requirementsfor amedica certificates:
Re City of Toronto and Canadian Union of Public Employees, Local 79, (1984) 16 L.A.C. (3d) 384
(Picher) at p. 395-397; Re Women’ s Christian Association of London (Parkwood Hospital Veterans
Care Centre) and London and District Service Workers' Union, Local 220, (1983) 10 L.A.C. (3d)
336 (Brown).

The Association dso cited Re Health Sciences Centre and International Union of Operating

Engineers, Local 987, [2003] M.G.A.D. No. 16 (Spivak). Thearbitrator rejected automatic production
of amedica certificate after athreshold level of absenteeism, dthough it was noted that “the Hospitd hasa
right to require amedical certificate on a case by case basis where there are reasonable grounds to doubt
the truth of an employee's clam ... “ (a para70). In Re Pacific Press Ltd. and Vancouver

Typographical Union, Local 226 & Vancouver-New Westminster newspaper Guild, Local 115,
(1977) 15L.A.C. (2d) 113 (Thompson), the agreement provided that “ A certificate from the employee's
doctor or one selected by the Company may be required by the Company” (at p.114). It washeld that this
language did not alow the employer to force aclaimant to give consent authorizing disclosure of additiona

information by his persond physcian.

The Association submitted thet if the Division inssts upon defining 20 working days asa*lengthy period of
illness’ under Article 5.06 (b), then it must negotiate for pecific wording to this effect in the collective
agreement. Until then, it has no right to treat every absence of 20 days or more as lengthy and subject to
additiona medica disclosure pursuant to the Policy and the Process. The Association acknowledged that in
the Wawanesa policy for short term disability benefits (Exhibit 2) andinMTS own LTD plan (Exhibit 3),
there are disclosure obligations which are much more invasve. However, the Association argued that
providing senditive persond information to an employer is much more worrisome than providing the same

information to an arms length insurer or the employee’s own labour organization.
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The employer isin a postion of authority over the employee and exercises disciplinary, evauation and
promotion powers which can change ateacher’s professiond life. More fundamentally, the Association

submitted that if the Divison wants and needs Smilar disclosure, it must seek it at the bargaining table.

The Association referred to arecent line of authorities dedling with sick leave requests during a period of
maternity leave. Theleading caseisBrooksv. Canada Safeway Ltd., [1989] 1 S.C.R. 1219inwhichthe
Court ruled that it was discrimination based on sex wherethe employer disentitled pregnant employeesfrom
accident and sicknessbenefits. While pregnancy isnot truly asickness, it isavalid hedthrelated reason for
absencefromwork. Oncean employer entersthefield and providessickness coverage, it may not lawfully
exclude bendfits to a pregnant employee, whether for non-pregnancy related ilinessor pregnancy itsdf (a
para.30). Brookswas a case decided under the Manitoba Human Rights Act, S.M. 1974 .65, the
predecessor statute to The Human Rights Code.

This decision apparently spawned a series of Ontario teacher cases in which applications were made for
sckness benefits during the course of maternity leave: Essex County Board of Education v. Ontario
Secondary School Teachers' Federation, District 34, (1996) 136 D.L.R. (4™) 34 (Ont. Ct. Gen. Div.),
reversed (1998) 164 D.L.R. (4™) 455 (Ont. C.A.), leave to appeal denied [1998] S.C.C.A. No. 519; Re
Dufferin-Peel Roman Catholic Separate School Board and Ontario English Catholic Teachers
Association, (1998) 80 L.A.C. (4™) 149 (Samuels); Re Hamilton-Wentworth District School Board
and Ontario Secondary School Teachers' Federation (Chaikoff Grievances), (2000) 89 L.A.C. (4™
194 (Springate); Re Pedl Board of Education and Ontario Secondary School Teachers Federation,
(2000) 92 L.A.C. (4™ 289 (Kaplan). The Association submitted that in light of the foregoing litigation
saga, it isnow accepted that there is a Six week presumptive period of headth-related absence from work
which can be invoked by ateacher following natura childbirth.
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Therefore, this Sx week period is not “alengthy period of illness’ under Article 5.06(b) of the collective
agreement in the present case and the Divison was not entitled to seek medica information from the
grievorsonthat bass. The Association relied in particular onthelast award in the above series, Ped Board
of Education, and urged this board to adopt the following conclusions (at p.306-308):

This Sx-week standard of care has developed because it is generally medicdly
accepted that Sx weeksis necessary to recuperate from childbirth, to allow, among
other things, the pelvis and vagina cand to hed, vagind bleeding to abete, in the
case of caesarean sections and episiotomies, incisions to hed, and the uterus to
return to normd. There are numerous other physiologicd and psychologica
aspects of recuperation following giving birth and they too explain why, as Dr.
Herer tedtified, the vast mgority of doctors are taught and then practise this
standard of care. Obvioudy, standards of medical care cannot be static; received
wisdom must be chdlenged. But in this case, based on the evidence put before
me, | must conclude that six weeksis the norma and normative recovery period
fallowing an uncomplicated childbirth. ...

... conddering the weight of the medica evidence put before me and consdering,
importantly, the need to give human rights legidation liberd and purposve
interpretations and the need to give collective agreements sensible, workable, and
correct congtructions, not to mention the requirement to balance management's
interests with those of the Federation and its members, | can only conclude that
pregnant women who provide the employer with adoctor's | etter stating that they
will require Sx weeks off work to recover from an uncomplicated childbirth meet
therequirements of the Collective Agreement and establish abasisfor six weeks of
sck pay provided they have sufficient creditsin their bank. | reach thisconcluson
for the reasons dready given and for the reasons which follow.

Thereissmply nolegd or practica purposeto be served by requiring women, any
timein the first Sx weeksfollowing ddlivery, to attend at their doctor's offices for
an examination and/or to advise their doctors that they do not fed well enough to
return to work so as to establish entitlement to sick pay. ...

Giventheprevaent sandard of care, it Smply makes no senseto requireawoman,
fallowing childbirth, to prove that she was recovering, that shewas"unwdl” inthe
first Sx weeks after delivery in order to obtain sick pay.
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Requiring women to attend at their doctors officestwo or three weeksfollowing
birth to obtain adoctor's note sating thet they aretill hedling, Htill recuperdting, il
medicaly require further weeks off, might not cost OHIP very much but would be
totaly counter-productive to the hedlth of the woman, the well-being of her child
and socid interests consdered more generaly. It would dso ... be extremely
formdidtic. Itishard to see how awoman could fal to satisfy her doctor at any
point up to Sx weeksthat she was unablefor medical reasonsrelated to pregnancy
and giving birth to return to work. While some savings to management might be
achieved in some cases where a woman reported that she was able to return to
work before six weeks had passed, it is hard to imagine this occurring with any
degree of frequency, particularly in cases of thiskind wherethesick pay istakenin
conjunction or contemporaneous with the maternity leave. ...

It has not gone unnoted that the grievors in this case were necessarily forced, in
support of their daims, to publicly divulge highly persond medicd information
about themsalves. Very smply, while adopting ablanket gpproach might in some
cases overcompensate somewomen, in other casesit will under-compensatesome
women. However, it is the appropriate result of a proper interpretation and
goplication of the law, the collective agreement and the need to baance the
legitimateinterests of each party. It should be noted in thisregard that both experts
agreed in their evidence that there were normative recovery periods for other
medica events. Recognizing this one hardly congtitutes aradical departure from
exidting practices. Indeed, it ismerely astatement of the obviousand theinevitable.

In the context of the present collective agreement, the Association therefore maintained that “a lengthy
period of illness’ means a duration sgnificantly beyond the particular medicaly recognized presumptive
period in question, whether it be aperiod of postpartum recovery, a period of surgery recovery or some
other type of ill hedth. Outside medica review under Article 5.06(b) isnot availableto the Divison unless
and until the illness becomes lengthy in thissense. In agreeing to the current wording, the parties did not
refer to “alengthy period of absence”, which is how the Divison wantsto read the dlause. The Divison
should be held to the dtrict terms of the agreement. In balancing privacy versus management interests, the
board should give substantia weight to personal privecy.
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MsMatthews Lemieux summarized the Association’ spostion asfollows. Section 94 of the Act entitlesthe
Divisontoreceiveamedica certificate certifying the teacher’ s sickness during the period of absence. The
College Statement limits the information which can be disclosed. Diagnostic terms are not alowed, but if
the Divison hasareasonable basisfor seeking moreinformation in aspecific case, it may stateitsobjection
to the sufficiency of the certificate and receive more. Outsde medica review under Article 5.06(b) cannot
be routinely demanded for absences of 20 working days. Theillness must exceed the presumptive period
for the medica condition. Even then, the Article only dlows for a report on ability to return to work.
Findly, the Association expressed grave concern about who is entitled to receive the persond hedth
information of teachers. Division managers should not be given access. Persond information should flow to
an outsde physician who can advise the Divison of hisor her findings. This procedure would strike a
proper balance between the Divison's adminigirative needs and the privacy rights of teachers.

Final argument of the Division

Intheend, argued Ms Gibson, therewasvery little difference between the Assodiaion’ ssummary satement
of itspogition (immediately above) and the Division’ scurrent practice as set forth in Exhibit 11, the Process.
Y oung dso testified that the Divison will follow the Processin future. It representsaguiddinewithinwhich
the management can exercise discretion.  In express terms, the preamble to paragraph B(ii) states that
“[d]epending on individua circumstances some or dl of the following medicd information will be required
... Thisdiginguishesmost of the arbitral authoritiescited by the Association, Snceit wasrigid or arbitrary
employer demandsfor persond information which attracted criticismin those cases. Arbitratorshavecdled
for reasonableness and common sense when an employer exercisesitsdiscretioninthisarea. TheDivison

submitted that it's Policy and Process meet that standard.
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Moreover, the medical certificate included in the Process complies with the College Statement. The form
does not demand a precise diagnosis (para.l). It askswhether atrestment and recovery plan has been
prescribed and followed, but does not demand the detail sthereof (para.2). Theinquiry relating to prognoss
istied to the question of return to work on full or modified duties (para.5), just as the College Statement
requires. Information is sought to ascertain work activity restrictions (para.6), again following the College
Statement.  The Divison rgjected the notion that the College Statement could be deemed binding on

employers or an arbitration board. 1tisbinding only on physcians. But the Divisonisfollowing apractice
which basicdly does conform to College guiddines. The College Statement is permissive and when

individua circumstances require more informeation, nothing prevents the Divison from seeking greater

disclosure. The Statement refersinterchangeably to employers and insurers, which the Divison submitted
was appropriate and reflected the redlity of the Divison'sfinancid respongbility for Sck leave coverage.

Section 94 of the Act is dso permissive, according to the Divison. The section provides that “... the
school board may require the teacher to submit to the school board a medica certificate ...”. In this
respect, the Division disagreed with the Association’ sview that the Act isacompletecode. Thelegidation
does not detract from the Division’ scommon law rightsasan employer. In addition, section 94 isexpresdy
subject to collective agreement provisons. The parties herein have negotiated Article 5.06(b) which dlows
for more than a mere certificate. In its discretion, the Divison may have a teacher’s case checked by a
hedth officid or physcian. The Divison has previoudy asserted that this Article adds to its common law
rights by authorizing an independent medica examination, apostion initidly uphed in arbitration: Re S.
James-Assiniboia School Division No. 2 and . James-Assiniboia Teachers Association No. 2 of the
Manitoba Teachers' Society, [2000] M.G.A.D. No. 43 (Wood), quashed in part [ 2002] 4 W.W.R. 294
(Man. Q.B.), reversed and quashed in full asinarbitrable (2002) [2003] 6 W.W.R. 193 (Man. C.A), leave
to appeal denied [2003] S.C.C.A. No. 34. Inany event, the Division submitted that the present case can
be decided based upon common law rights.



-48-

Ms Gibson noted the Association’ s concession that the Divison is entitled to object to the sufficiency of a
medical certificate, on reasonable grounds. Clearly that isin accord with arbitrd authority. The parties
therefore agree in this regard, dthough the Division denied that potentia abuse is the only bassonwhich
management can object to a certificate. As noted in Re Fishery Products (Marystown) Ltd. and

Newfoundland Fishermen, Food & Allied Workers, Local 1245, (1979) 22 L.A.C. @d) 439

(Hattenhauer), “medica certificates are not Holy Writ ... their authors are fdlible and can be mided” (at
p.444). But beyond theissue of abuseor error, the Divisonistheinsurer of Sck leave benefits. Aninsurer
isentitled to ingst on aproof of clam. It isaso entitled to test the proof.

Taking the Association’s example of a sexudly transmitted disease which might be described only as“an
infection” in order to safeguard the teacher’ s privacy, the Divison argued that this may not be sufficient to
meet itslegitimate needs. “Infection” can have many different effects, from minor inconvenienceto serious
disabling illness. Each case mugt be consdered and handled individudly. The Divison ingsted that

individua congderation isits practice.

The Divison rgected the Association’s interpretation of “lengthy period of illness’ in Article 5.06(b) as
meaning ‘longer than the norm for that particular medica condition’. Instead, the clause should beread in
relation to the Divison's need to cover the absence with a substitute teacher. “Lengthy” means along
period during which the classroom teacher is unavailable to her students. Moreover, the Association’s
postioniscircular. If thereisa presumptive period for a particular condition, how can the Divison assess
whether the absence exceeds the norm without knowing what the condition is? Yet the Associaion

maintains that the Division has no right to such disclosure.
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Findly, the Divison pointed to the long past practice with repect to the 20 day definition of lengthy illness
under Article 5.06. The Policy has been in place for many years and over the course of many collective
agreements. When Arbitrator WWood heard the Association’s multi-faceted attack on the long-term sick
leave policy in 2000 (cited above), paragraph D.2 was in issue, but not on the grounds currently being

argued. The 20 day formulahas never been chdlenged. The Divison therefore urged the present board to
apply an estoppel against the Association’s grievances in this respect, or to use past practice as an

interpretive ad if required.

The Divison referred to Re Winnipeg Free Press and Media Union of Manitoba No. 191, [2001]

M.G.A.D. No. 75 (Hamilton) as a case where similar arguments were made by the union in attacking the
employer’ spolicy on medical certificates. Theform prescribed for use by atending physciansrequired a
medica higtory, diagnosis, prognosis, description of trestment and (for partia disability dams) astatement
of work redtrictions. The collective agreement was slent on procedures for making asick leave clam and
the union argued that the company policy was therefore inconsstent with the agreement.  Arbitrator

Hamilton held (at para.93) that the employer wasnat prohibited from promulgating itsrulessmply because
the agreement was silent, subject dwaysto meeting theKVP test for reasonableness. After reviewing many
of the same authorities cited by the Association in the present case, the arbitrator determined that “the
Employer may require proof of Scknessintheform of adoctor’ snote or certificate when the circumstances
reasonably warrant this step being taken” (at para.108). However, in Winnipeg Free Pressthepolicy was
written so as to demand a diagnosisin every case, and this requirement was found to be unreasonable (at

para.111):

| have found that requiring an employee to furnish the
Physcian's Statement for each and every absence is
unreasonable. The Physcian's Statement reflectsthetype
of physician's report which is generdly required under a
ghort or long term disability plan adminigered by an
insurance company.



-50-

Such information isusudly required in order to judtify the
payment of benefitsfor alonger term absence on account
of illness or injury. It is quite standard for information
relating to the nature of theillness (i.e. adiagnoss) to be
included on such forms. However, the critical fact isthat
completion of such formsisacondition of the plan and the
employee must make aformd application for the insured
benefitsand request higher attending physician to provide
the necessary detalls. Inredity, theemployee consentsto
the furnishing of thisinformation as a condition precedent
to entittement. To the extent Dufort tedtified that the
Employer would require the Physician's Statement to be
completed (in certain Situations) in order to ascertain the
ability of an absent employee to undertake rehabilitative
or modified employment duties is reasonable. In the
result, | an not prepared to rule that the Physician's
Statement is inappropriate per se. Its use will depend
upon thefactsof anindividua case. Thekey point isthat
there must be areasonable basisfor itsuse. For example,
if an employee seeks benefits under Article 32 for along
period dueto hishaving to attend the hospita for surgery,
to be followed by rehabilitative trestment, then the
Employer is entitled to reasonable details in this regard.
Using the Physician's Statement would be reasonable in
this circumstance. (Emphasisin origind)

Ms Gibson pointed to the evidence in the present case and argued that the Division does not take the kind

of rigid position which rendered the Free Press policy unreasonable.

The Divison dso cited Re B.C. Public School Employers Association/Districts No. 5 and 59 and
British Columbia Teachers Federation, (2002) 107 L.A.C. (4™) 224 (Korbin) aspresenting Smilar facts
to the present case. Medica certificates were routinely required for teachers seeking extended medical
leave (in the Peace River South Didtrict).
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Theterm“extended” was not defined in the collective agreementsin question but the arbitrator held, onthe
evidence, that “extended medica leave is meant for significant periods of absence duetoillnessor injury,
i.e.,, one month” (at p.245). Much like the present case, the B.C. school board prescribed a certificate
which asked the reason for the requested leave, how theillness preventsthe claimant from working, whether
acourse of treatment has been prescribed and followed, dates of examinations and follow-ups, estimated
return date and anticipated restrictions. Thearbitrator adopted (at p.242-243) theguiding principles st out
by Arbitrator Hopein Victoria Times-Col onist and found, upon congdering themedicd certificateformin
dispute, that most of the questions were reasonable (at p.245-247):

As Arbitrator Hope held, an employer is entitled to know on a routine basis the
nature of theillness or disability, the prognosis and the expected date of return to
work. In thisregard, | find that Questions one, two and seven of the prescribed
medica certificate [reason for leave, effect of illness on work capability, return
date] are clearly legitimate inquiries for the Peace River South School Board to
make on aroutine basis in cases of requests for extended leave. | agree with the
Union that arbitral jurisprudence supports a finding that, as except in unusua

circumstances, an employer isnot entitled to a specific diagnosis of an employee's
hedlth problem. Indeed, the Employer asserts "the questions posed in the forms
seek agenerd statement asto the nature of theillness'. In so far as Question one
of the medica cetificate dicits information on the nature of the illness, then that
guestion should not be taken as an inquiry into the specific diagnoss of the
applicant.

Asto Question three[course of treatment], the first thing to note about the queries
isthat they do not actudly dlicit adescription of the treetment. Rather, they limit
requested information to whether treatment has been prescribed or recommended
and whether that trestment, whatever it is, is being followed. The questions dicit
information in two possible ways-- whether trestment isapart of theillnessgiving
rise to the request for leave or whether the treatment itsdlf is the reason for the
requested leave. These questions are not about the nature of the treatment and are
therefore not unreasonably probing of the teacher's medicd dtuation. In this
regard, the Employer seeksonly theinformation that may assgt it, together with the
other information provided, in making the necessary determination about the
requested leave. Therefore, | find that queries under Question three are
reasonable. ...



-52-

Asfor Question six concerning "medica follow-ups', | am satisfied thet thisinquiry
is reasonable as it is commensurate with the School Board's consideration of the
duration of the extended leave. Although Question Six spesksgenerdly to whet the
teacher is doing about theillness, | do not find the question to be an unreasonable
intruson into what may be considered private information. In regard to Question
eight [redtrictiong], | find that it congtitutesapracticad inquiry into whet theteecher's
expected capabilities may be upon hisor her return to work. It isreasonable and
judtified on the basis of the School Board's need to plan in terms of its staffing
requirements.

In the B.C. Schools case, Arbitrator Korbin ruled that the employer was not entitled to know when the
teacher was first seen by her physician (at p. 246). Such aquestion is not part of the Divison's Process.

Finaly, the Divison asked the board to take into account the medical disclosure requirements of the
Wawanesapolicy andthe MTS LTD Plan. Whilethe Associationisnot bound inthe present case by terms
and conditions it has accepted for its members in the disability plans, the evidence is dill rlevant. Itisa

guide to what these parties consider reasonable in practice.

Turning to theissue of who may properly receive persond headth information, the Division argued that there
isno authority which supportsthe Association’ s position that the Divison’s managers are not entitled to be
direct recipients of theinformation. On the evidence, such arequirement would cause unnecessary expense
to the Divison and would inherently creste ddlay, to the prgjudice of both the Divison and individua
teachers. The Division suggested that it hasimplemented reasonable safeguardsfor confidentia information.
Its managers can be expected to ded sensibly with medica information even though they are not experts.
Where the supporting information looks adequate, the claim will be paid. When the Divison saff have
questions, they will inquire and may seek advicefrom an outsde medicd professond. Itistheduty andthe
right of the Division to exercise judgement in choosing to solicit externd review.
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On the specific issue of the so-cdled presumptive period of sick leave after child birth, the Divison inssted
that thisissueisnot beforethe arbitration board. All questionsrdating toindividua paymentsto the grievors
have been settled. The Division asked the board not to address the question of whether thereisahedth-
related absence during maternity leave and how long it should be. The Division argued that on the evidence
heard by the board, pregnancy and itsafter effectswere not shown to beadisability. A medica convention
is not the same thing as a disability. Burnett Stated that thereis arange between two and eight weeks for
recovery after delivery. Therefore, acertificate from adoctor merdly confirming thefact of pregnancy isnot

enough to support asick leave claim.

Reviewing the Ontario litigation dedling with teacher Sck leave during maternity, the Division pointed to the
ultimate result in the Essex County case. The Ontario Court of Apped level dismissed the grievance and
observed that neither the arbitration board nor the Divisional Court had been ableto determinethe precise
period during which the grievor would have been entitled to Sick leave (at para. 20). The casewassmply
not proven. In Essex County, the doctor’ snote (Divisiona Court at p.37) wassmilar to some of the notes

submitted by the grievors in the present case:

The above named patient will be unable to work on the date of the birth
of her child for medical reasonsand dso for aperiod of timefollowing the
delivery. That date depends upon the type of ddivery and the possibility
of any complications arisng from the ddivery.

When asked to amplify hisinitid note, the doctor provided the following statement which was adduced in
evidence (Divisona Court at p.42):

It is standard teaching in Obgtetrics that a normal postpartum birth is 6

weeks. Thisdlowsthe pelvisto hed adequatdly, thevagind cand to hed
naturaly and properly. The uterusreturnstoitsnormal non-pregnant Sate.
The vagind bleeding has usudly subsded by 6 weeks.
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The Divison therefore argued that, insofar as this issue is before the board, Essex County decides the

meatter. The presumptive Sx week postpartum recovery period is not by itsdf proof of an entitlement to

paid sick leave.

Responding to the Association’s reliance on the award in Peel Board of Education, the Divison
disinguished the case factudly. All three grievors in Peel had serious complications which went well
beyond the scope of a norma pregnancy. In addition, the Division submitted that the board in Peel
inexplicably failed to follow the Court of Apped’ s holding in Essex. Thearbitration board’scommentsin
Peel recognizing a Sx week sick leave dlam without specific proof of disability are inconsstent with
appd lae authority.

Generdly on this point, the Divison maintained that the red issue isincome replacement during maternity
leave. To ensureincome replacement, the parties have negotiated aSUB plan which paysateacher 90% of
her grosswagesfor 17 weeks. On an after tax bas's, the difference between sick leave paymentsand SUB
paymentsis not sgnificant. The arbitrator’s socid policy reasons for upholding the grievancesin Pedl (at
p.306) have no practical application in the present case.

Analysis and conclusions

As st forth at the outset of thisaward, there were five questions put to the board by the partiesrelating to
the disclosure of medicd information. The firg four questions may be summarized as follows what
information isthe Divison entitled to receive, when may it be received, who isentitled to receiveit and what
is a*“lengthy period of illness’ which may trigger review of a clam under Article 5.06(b)? Question 5
concerns the adequacy of specific medica information provided by the grievors to the Divison and what
limitations governed management in requesting more detailed disclosure. Thefind sub-part of Question5is
redly asynthess of the entire dispute: “ What isthe baance between the Divison' sright to satiSfy itsdlf that
the sick leave being requested is bona fide and the persond privacy rights of Association members?’
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Some of the firg four questions have a dua aspect. Firg, there is the case of sick pay clamed during
meaternity leave, as illusirated by the individua grievors and their evidence. Maternity leave has been
recognized as a unique type of absence from employment, having a hybrid nature: Parcels (cited above).
Part of amaternity leave is hedth related and part isnot. Under the maternity leave scenario, the parties
sought rulings with respect to what may be requested, when, who may receive it and whet is a lengthy

illness.

Second, there is regular sick leave, about which very little was said during the course of evidence.

Nevertheless, answers were also sought to these questions under aregular sick leave scenario.

Question 1.

Isthe Division entitled to a diagnosis, treatment plan and prognosis? (Regular sick leave)

This question is easier to answer within the context of a regular sickness clam and therefore the board
begins with this agpect of theissuefirst. A discussion of maternity leave will follow afterward. Noneof the
grievors presented a regular sick leave claim and the evidence relaing to regular sck leaves was quite
generd. There was some reference to mentd hedlth leaves and surgeries as two types of extended

absences which come to the attention of management. Obvioudy there may be many other reasons for

extended sick leave.

While the parties began this case by stating strongly contrasting positions under Question 1, we agreewith
Ms Gibson that by the end, there was not a great dedl in dispute. At the very leadt, the positions of the
partieswere more nuanced, reflecting the redlity that abaanceis required between disclosure and privacy.
Both employer and employee have legitimate interests.
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The Associaion strongly rejected any routine demand for disclosure of ateacher’ s diagnosis and sought
confirmation on this point from thearbitration board. The Division acknowledged that autometic disclosure
of a diagnosis cannot be required and undertook not to make such demands. The present board agrees
with Arbitrator Hamilton who stated in Winnipeg Free Press (a para.110), following Re Ottawa Citizen
and Ottawa Newspaper Guild, Local 205, (1996) 58 L.A.C. (4™) 209 (Dumoulin), that “ an employer is
not entitled to amedica ‘diagnoss from an employee' s physician as a matter of course” However, as
hed in Regional Municipality of Halton (at p.149) and York County Hospital (at p.194), there are
ingtances where the employer will be entitled to adiagnosis. The Association conceded that the Division
may sometimes need to see a diagnos's, such as where reasonable concerns arise about abuse, where a
diagnoss is required to dedl properly with fitness for return b work and where there may be a
communicable disease involved. These are the sorts of reasons which arbitrators have alowed, in the
specific circumstances of particular cases, as judtification for employer access to an employee’ s medica

diagnoss.

During find argument, both counsd cited and endorsed Arbitrator’s Hope' s statement of principlesin
Victoria Times Colonist, and thisboard concurswith thefollowing extract (at p. 8, 20) in further response
to Question 1 herein:

Thereis no question that an employer has acontinuing right to inquireinto
any absence from work and that an employee has a continuing obligation
to account for any absence, including an absence aleged to be due to
sickness. ...

In the context of the benefits of sck leave and sck pay, an employer is
entitled to require the employeeto provide sufficient information to permit
it to satisfy itself that a particular absence was for abonafide sickness or
disability. How searching that inquiry can become is a function of the
particular facts. The inquiry must be reasonable. Where sick leave and
sick pay are addressed in the collective agreement, the inquiry must bein
accordance with the provisons of the agreement. ...
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Thisemployer isentitled to require al employeesto provide particulars of

each absence dtributed to illness or disability. Whether the information

provided is sufficient will depend on the particular facts. Certainly there

can be no objection to routine information asto the nature of theillness or

disability, the prognosis, if any, and the expected date of return of the

employee. Generdly, theemployer isentitied to required| theinformation

necessary to equip management to determine whether the illness or

disability isbonafide and what impact it will have on the attendance of the

employee.
The medica certificate prescribed by the Process (Exhibit 11) is not routinely demanded by the Division,
according to the evidence, and in any case, the form of certificate does not request a diagnosis per se.
Paragreph 1 of the physcian’s statement asks for completion of the following sentence: “Following
examination, | certify that the above-mentioned person will be unable to work dueto ... .” The form
continues in these terms. “This will prevent the above-mentioned person from working because: ...". As
hedin Salvation Army Grace Hospital (at p.122) and B.C. Public School Employers (at p.246), this
wording redlly seeksagenerd statement asto the nature of theillnessand should not be taken asrequiringa
the physician to provide a specific diagnosis. Congrued in this fashion, the board finds the medica

certificate to be consstent with the College Statement in that specific diagnogtic terms are avoided.

As for the rest of the medica certificate form (Exhibit 11), its contents were not chalenged by the
Association. Certainly seriousissues were raised about the Divison's goproach to medical privacy inthe
context of maternity-based sick leave, but thiswill be addressed further below. The certificate doesnot ask
for revelation of the teacher’ streatment and recovery plan. Paragraph 2 only inquires asto whether sucha
plan has been prescribed and followed. Paragraphs 3 and 5 address prognosis for the clear purpose of

ng the claimant’s return to work potentia and timing, which was not disputed by the Association.

Finaly, paragraph 6 contains standard questions about redtrictions on the job, designed to dlow for

modified duties and accommodation of employees till experiencing partid disability.
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Since the Divison owes alegd duty to reasonably accommodate and since its employees are obliged to
cooperate in effectuating areasonabl e accommodation, these aspects of the certificate are not problematic

and no attack was mounted by the Association.

Is the Division entitled to a diagnosis, treatment plan and prognosis? (Maternity-based sick

leave)

Moving to the question of sick pay following childbirth, the issues are more complex and the parties are
further gpart. Although financial compensation was settled inal four individua grievances, the contentious
notion of asix week presumptive period kept surfacing during the arbitration hearing. The board notesthat
it was asked to rule on a series of questionsjointly drafted by the parties, but the presumptive period is not
one of those questions. Thus, while the line of Ontario cases on this point is interesting and chalenging,
nothing herein should be construed as a determination of the issue by the present board.

Femde employees are entitled to gpply for Sck pay during their period of pregnancy and maternity leave.
Todeny thisright isdiscrimination on thebasisof sex. The point was authoritatively established by Brooks
in 1989. Neverthdess, in the Essex County litigation, which began in 1994, the issue was ill being
contested by theemployer. Anarbitration board sustained the employer’ sposition. Ultimately, the Ontario
Court of Apped confirmed that while the particular collective agreement may well distinguish between
sckness and maternity, providing distinct forms of leave for each, it is not permissble to do so in light of
contemporary human rights law (at para.17-19):

The basic postion of the [employer] is that the Agreement does not
discriminate onthe basis of pregnancy, and that any pregnant woman who
aso becomes sick or physicadly or mentaly dissbled may clam and
receive sick leave in addition to her pregnancy leave. All sick or disabled
persons are treated in exactly the same manner -- mde or femde --
pregnant or not pregnant.
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That argument has subgtantia apped in that it dlows for uncomplicated
adminigration of the Agreement. The problem is that al "disabled"
persons are not trested the same by the agreement. Women giving birth
normaly, and who, it is acknowledged, would nonetheless be " physicaly
disabled", in the ordinary sense of those words, for some undetermined
length of time, would not receive leave with pay for that period. In my
view, thatisal that isbeing argued about inthis case. In that sense, | agree
with Adams J. that the [Arbitration] Board's reading of the Agreement
resultsin discrimination againgt pregnant women. SeeBrooks v. Canada
Safeway Ltd. (1989), 59 D.L.R. (4th) 321 (S.C.C.).

The parties to the Agreement will, no doubt, consider ways to amend its
provisionsto precludethepractica complicationsof having to determinea
specific period of disability in each case of an uncomplicated pregnancy
and ddivery.

In the present case, the Divison submitted that it took no issue with the Brooks principle and had no
difficulty with paying sick leaveto pregnant teachers, subject dwaysto proof of dam. The Divisonfoundit
sdutary that in Essex County, the Court of Appeal denied the grievancefor lack of proof, refusng evento
remit the case back to the arbitration board to hear further evidence clarifying the period of disability (at
para.20-21):

Inthiscase, [the grievor] had ample opportunity to provethe period of her
disability. Her physcian, dthough cdled asawitness, declined to givethe
relevant evidence and neither the Board nor the Divisond Court wasable
to determine the rlevant period in which [the grievor] would have been
entitled to Sck leave. In the circumstances, | see no reason to send this
matter back to the Board of Arbitration.

| would dlow the apped on that basis done, set asde that part of the
order of the Divisonad Court which remitted the matter to the Board and
provided for the payment of interest, and confirm the Board's dismissal.
However, in the circumstances, | would makeno order asto costshere or
below.
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The Divison defended its handling of thegrievors sick leave gpplications on the groundsthat it was entitled
to recelve proof of claim and to test the proof. Onthat basis, pregnant applicants could be required to
submit the same type of medica information as regular Sck leave gpplicants - diagnoss in specific
circumgtancesif necessary to assessthe claim, or a aminimum the genera nature of the condition, trestment
plan when required, prognosis when needed for planning return to work. In other words, the same rules
would gpply as for regular sick leave. The same answers would flow to Question 1 as outlined by the

board above.

The Divison's postion is reasonable, but only up to acertain point. Inlight of Brooks, itisnolonger open
to an employer to deny that delivery and postpartum recovery condtitute vaid health related reasons for
absence from theworkplace. Asthe Court held in Brooks (at para.28), “ By distinguishing ‘ accidentsand
illness from pregnancy, Safeway is attempting to disguise an untenable digtinction.” In the present case,
however, Ass stant Superintendent Y oung conceded that the Division does distinguish between Scknessand
normal vagina delivery when administering sSck leave benefits. Maternity leave is available in cases of
norma birth but sick leaveisnot. Y oung testified as follows:

| would ask, what' s outside the norm hereto make it sickness rather than

recovery from birth?
Theboard isbound by judicia precedent to hold that the foregoing distinction isnot apermissble oneasit
isdiscriminatory. The Divison is legdly required to recognize that recovery from norma birth isavdid
hedlth related reason for absence and therefore avalid bassfor claming sickness benefits. Thechdlenge,
however, isto identify the duration of the hedlth related absence. When does it end and when does the
non-health component of maternity leave commence? The gpped court in Essex County assumed that the
partieswould find ways “to preclude the practical complicationsof having to determine aspecific period of
disability in each case of an uncomplicated pregnancy and ddlivery” (at para.19). Perhgpsthat iseasier said
than done. Struggling to come to grips with the duration problem, both parties in the present case have
ultimately sought the assistance of this arbitration board in setting out procedures for medica disclosure.
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On the evidence, there is an undisputed medica convention that the recovery period following normd

childbirth is sx weeks. Much was said in the present case and in the Ontario line of cases about the
variability of recovery times. Itisafar point the Divison makes. Therewill dways be departuresfrom the
norm. The very same point could be made about presumptive recovery periods used by physiciansin

relation to other medical conditions. The board in the present case wastold by Dr. Burnett that there are
normsfor recovery from surgery, but in actuaity, every patient hasadifferent pain threshold and adifferent
recovery rate. Yet the Divison did not have a practice of going behind presumptive surgery periods and
requiring additiona medica information from treeting physicians. As observed by Arbitrator Kaplan in
Peel Board of Education (at p.308):

It should be noted in thisregard that both experts agreed in their evidence
that there were normative recovery periods for other medica events.

Recognizing this one hardly congtitutes aradica departure from existing
practices. Indeed, it is merdy a statement of the obvious and the
ineviteble,

The six week convention for norma birth recovery should be recognized and accepted by the Divison, just
as it accepts other medical norms onan ongoing basis. When the Division receives amedica certificate
from ateacher’s physician attesting to the date and fact of ddivery, the medica condition of the patient
following birth and the need for a specified number of weeks off work, the certificate should normally be
accepted by the Divison without more. 1n the context of maternity leave, such acertificate doesprovidethe
Divison with the dementsto whichit isentitled asinsurer. Arbitrator Hope summarized these asbeing dll
the facts “necessary to equip management to determine whether the illness or disability is bona fide and
what impact it will have on the attendance of the employeg’ (Victoria Times Colonist at p.20).
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Without referring at this juncture to specific medica certificates provided by the grievors (see further
bel ow), the board notes that someteachershavein the past presented statementsfrom their physicianswith
a projected date of confinement and arequest for Sx weekssck leave. The Divison argued strenuoudy
that these notesare“ crysta ball gazing” and that the Division isentitled to seeamedica assessment which
has been conducted after delivery, based on known facts and medica requirements. The grievors
conceded under cross examination that thiswasareasonable position for the Divison to take and the board
agrees. While “predictive’ medical certificates will continue to be needed at the time of application for
maternity leave and dso for purposes of filing a Sck leave gpplication, the Divison is entitled to have a
supplementary certificate prepared after delivery. This should not be an onerous requirement for the
physician or the patient, but it will satisfy the Division’slegitimate need for a“red” certification of condition,
treatment and prognosis.

The certificate is not conclusive for the duraion of the six weeks or whatever period the physician

prescribes. Where the Division has a genuine concern about the vaidity of the sick leave duration or has
other bona fide concerns, it may require additiona information, as canvassed above under thefirst part of
Question 1. However, the Employer would bear astringent onusin seeking such additiond disclosure. It
would be wrong to repesat the error whereby teachers have been asked to explain what condition they are
suffering asde from childbirth recovery as a condition of receiving Sick pay. Nether may teachers be
required to explain how their recovery from childbirth congtitutes a sickness or disability.

Given that there is an accepted medica norm for recovery after delivery, and assuming receipt of an
informative medica certificate as outlined above, the baance tips in favour of preserving the privacy of
persond hedth information.



-63-
Question 2

When isthe Division entitled to receive the permissible medical information?

Given thefact that both parties gave essentially the same answer to Question 2, the board seesno need for
an extendve discusson. Both parties stated that permissible medica information may not be demanded
automaticaly, but rather requests must be tailored to specific circumstances and must be reasonably

necessary for the Employer’ s purposes.

Whiletherewas somedispute at the beginning of the case over the Divison' spracticein termsof autometic
requirementsfor additiond information, it now seemsclear that individualized decison-making will prevall,

even if it did not dways happen that way in the padt.

Question 3
Who isentitled to receive the per missible medical infor mation?

The board has carefully consdered the Association’s objection to receipt by Divison management of

persond hedth information. Whileit ispossbletoimagine circumstances where sengtiveinformation might
be mishandled, leading to acute discomfort and embarrassment for the teacher concerned, thiswasnot the
evidence heard by the board. 'Y oung testified that the Divison has a procedure for safeguarding persona

hedth information. Access to such information is severely limited. There was no indication that these
safeguards have faled or may fal. On the other hand, the Division would face cost and adminigtrative
burdensif required to route medica information through an outsde physician or other hedth officid. Sucha
system would aso cause delays in the processing of claims, to the detriment of Association members. At
thispoint in time, the Association has not persuaded the board that the Division’ s practice must be changed
on grounds of protecting privacy.
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Moreover, based on the arbitral authorities presented by the parties in argument, there is no basis for
denying the Divison direct accessto medical information. Article 5.06(b) of the collective agreement does
not in terms prevent the Divison from receiving such information. The clause alows for a review of a
teacher’ s case but does not confine the Division to that means alone for assessing sick leave clams. The
Dividon retains its common law right to verify an absence from work in a manner reasonably necessary

under the circumstances.

Having heard the ord evidence of the grievors and having reviewed the handling of their sick leave
gpplications during the 2001-2002 period, the board appreciatesthat some very personal information was
disclosed to management and to the Divison's medical consultant. Severa of the grievors expressed redl
gpprehension about the existence of written reports containing such sendtive persond materid. Because
this dispute was referred to arbitration, three of the grievors were required to relive the experience. The
board sympathizeswith their discomfort in having to discusstheir persond information in front of strangers.
To some extent, this problem should be mitigated in future because this award will set ground rules for
permissible disclosure and hopefully avoid the need for any further grievancesand hearings. Theboard has
aso determined that an informative medicd certificate atesting to ddlivery, the patient’ smedical condition
following birth and a required period off work must normaly be accepted by the Division without more.
This should prevent a recurrence of the humiliating and embarrassing disclosures of which the grievors

complained in their evidence.

Neverthdess, it must be recognized that on occasion, the Employer may have reasonable grounds to make
arequest for additiond persond information. Primarily this would happen outside the relm of maternity
leave but the board has been careful to find that even in respect of pregnancy, amedica certificate may not
be conclusivein al cases. When ddlving into intensdy persond realms, the Employer isexercisng alegd
right but is also subject to alega duty.
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Whether founded on the common law or The Personal Health Information Act, the duty is the same.
Privacy must be respected as much as reasonably possble. Thisduty must befulfilled by the Divison, its
management and saff. Thus, in answer to Question 3, both for pregnancy and regular sck leave, the
Divisonisentitled to recelve the permissible medica information and isnot required to utilize aphysician or
other hedlth officid to receive information on its behdlf.

Question 4

What is“alengthy period of illness’ under Article 5.06(b)?

The Divison argued that in congtruing the phrase “lengthy period” in this provison, the main factor to be
considered should be absence from the classroom. The board agrees. Paragraph D.2 of the Policy isan
operationd definition of “lengthy”. While there could be various potentid time periods chosen, it was
reasonable to set 20 consecutive working days asthe formula. As noted by Y oung in her evidence, this
amountsto afull month out of the classroom, which is one tenth of the full school year.

The notion of “lengthy” as a duration in excess of the recognized presumptive period was argued by the
Association at the hearing but this position has not apparently been taken in the past by MTS or the local
Asociation.  Given the longstanding practice whereby 20 days was used as the definition of a lengthy
absence without challenge, an estoppel could well beapplicable, evenif the Association’ sinterpretation was

correct.
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Article 5.06(b) dlowsthe Divison, if it so wishes, to have a case of lengthy illness checked by an outsde
hedlth officer or itsdoctor. The outside consultant will then report on theteacher’ sability to return to duty.
The clause may or may not dlow for an independent medica examination, apoint yet to be authoritatively
decided. However, the clause does not in terms grant to the Division or the consultant accessto personal
information which would otherwise be inaccessible on privacy grounds, that is, information not reasonably
necessary to meet the Divison's legitimate adminidrative needs under the circumstances. Therefore, in
coming to the last question posed by the parties - the sufficiency of information supplied by the grievors-
the board's focus must be on the test set out in answer to Question 1 above. Moreover, in their

submissions on Question 5, the parties gpproached the issue in the same way.

Quegtion 5: Wasthe grievors information sufficient?

S, Grievor #1

S presented a medica note from Dr. Barker dated April 2, 2001 (Tab C15) in support of her application
for sx weeks of paid sick leave. The Association argued that this was sufficient. The Divison made no
gpecific comment on sufficiency.

Thisnote preceded S sdelivery and therefore, by itsdf, wasinsufficient to support her application, for the
reasons set forth earlier inthisaward. However, the report prepared by her doctor post-ddivery (Tab C17
dated May 10, 2001) was fully informative, covering S's condition, trestment and prognosis. It was
sufficient, as admitted by Y oung in her evidence before the board. The Divison's follow-up inquiry and
attempted referrd to its consultant (Tab C18) was unreasonable.
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In argument, the A ssociation suggested that the May 10, 2001 report went beyond the required disclosure.
Certainly it was a thorough response. It may be that somewhat less detail may have sufficed for the

Employer’sneeds. The board notes, however, that when MTS wrote to Smith on August 16, 2001 (Tab

C19), Dr. Barker’ sreport was characterized as* an appropriate and adequate response supporting [S]'s
request for sick leave” (emphasis added).

K, Grievor #2

Thefirg medical note presented by K was prepared by Dr. Lee and dated November 14, 2000 (Tab D5),
recommending two months sick leave, some of which was pre-ddivery. This note was cryptic and
insufficiently informative. The Association conceded in argument that it wasinsufficient. K gavebirth early
and then presented asecond medical note dated December 12, 2001. The partieswere unableto produce
acopy of thisdocument and as aresult the board is unableto rule thereon. The Divison, however, sought
further information. The next note by Dr. Leewas dated March 15, 2001 (Tab D9) and it stated only that
K could not work for eight weeks “due to medica reasons’. This too was insufficient. Again the
Association admitted as much in argument. For the Divison, Ms Gibson observed that only now hasthe
Asocigion acknowledged the deficiencies of these notes. At the time, MTS was maintaining that the
Divison had no right to any additiond disclosure, which helps explain the Divison's insstence on fulll
reporting.

On May 10, 2001, MTS forwarded amedical letter dated February 1, 2001 prepared by Dr. Lee (Tab
D13) which provided sufficient information in support of the requested eight week sck leave. The

Divison's request for more information and referrd to its consultant (Tab D14) was unreasonable.
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H, Grievor #3

H wasdirected by her physician to stop work before delivery. Themedica noteby Dr. Taylor dated April
25, 2001 (Tab E3) was a bare assartion and was insufficient. In argument, the Association declined to
defend the sufficiency of this note and instead asked for afinding that the next report was adequate.

H gave birth on May 7, 2001. Two further reports were prepared by D. McGregor dated May 8 and
May 10, 2001 (Tab E5, E6). In argument, the Divison made no comment on sufficiency. The board finds
that these reports explained in an adequate way the reason for the stop-work direction and thebasisfor an
8-week recovery from ddivery. This was sufficient. The Divison's request for more information and

referrd to outsde review (Tab E7, E8) was unreasonable.

D, Grievor #4

The first medica note prepared by Dr. Lu dated November 26, 2001 (Tab F5) was cryptic and
uninformative in suggesting two weeks sick leave. The obstetrician’s report of the same date (Tab F6)
dtated an expected date of confinement without more. In argument, neither party made any comment on
these documents. For the reasons previoudy discussed, the board finds these medical certificates were
inqufficient.

On January 17, 2002 Dr. Mason prepared anote confirming a caesarian section and attesting to complete
disability for 6 to 8 weeks (Tab F12). The Division made no comment in argument. The Association said
that this note was sufficient and the board agrees, dthough the Division would have been entitled to dlarify
what actud duration was recommended or seek more information concerning the final two weeks of sick

leave.
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Concluding Remarks

The grievancesare alowed to the extent that declarations are hereby issued responding to thefive questions
posed by the parties, as set forth in the foregoing reasons. Jurisdiction isretained to deal with any dispute

as to implementation or any interpretive questions remaining.

The board recognizes and understands the degree of frustration which developed on both sidesasthiscase
progressed over anumber of years. The grievorsfelt that their integrity was being called into question and
their privacy was being invaded. The Association and MTS sought to defend their members. For its part,
management felt thet it was being thwarted in carrying out its mandate of ensuring the vaidity of sick leave
payments. The legd environment was complex and the partieswerein bargaining. The parties have put
before the board abroad sweep of issues and arguments and the board has endeavoured to be responsive.

It is our hope that this award will help the parties to dedl amicably with these sengtive mattersin future.
The board thanks all participants for their courtesy and assistance.

In accordance with theterms of the collective agreement, the partieswill bear the feesand expenses of their
respective nominees and will share equadly in the fees and expenses of the chair.

DATED this day of July 2004.
ARNE PELTZ, Chair

We agree.

TRACEY L. EPP, MAUREEN MORRISON,
Nominee of the Employer Nominee of the Association



